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C- 173327
OBIIAST XAPAKTEPUCTHKA PABOTEHI

AKTYyabHOCTb TeMbl HCCJIEOBAHHA OINpPENENAETCS TEM, YTO B
poccuiickom obiecTBe npobneMa cTaHOBNEHHS W (QYHKLMOHWUPOBAHHUA
WHCTHTYTa MpaBa He ABIAETCA TONBKO TexHonorwdeckoi. ITpoucxons-
IIas B HacTofllee BpeMs MOJEPHHM3allHs CHCTEMBI NpaBa Tpebyer me-
peMeH B BOCTIPMATHH CYLIHOCTH M BO3MOXXHOCTEH NMpaBa B COBPEMEH-
HOM oflIecTBe, KoTopoe 6bUTO O6BI CTOCOOHO OKa3EIBaTh JOMHHAHTHO-
perynupyioulee BO3AEHCTBHE Ha MOBEJEHHE OCHOBHBIX COLMATBHBIX
rpynn 1 chepy o6paboTKHM M NMPUHATHA YNpPaBIEHYECKHX PpeLIeHHH
BIIACTHBIMHM CTPYKTypamH. I COBPEMEHHOTO COCTOSHHA HWHCTHUTYTOB
NpaBa aKTyaJlbHBIM SBJISETCA BKIIIOYeHHE 6a3HCHBIX COLMANBHBIX TUCITO-
3ULIMI B CUCTEMY MPaBOBBLIX OTHOLIEHW, BHICTpauBaHHE H obecneyeHHe
MEXaHH3MOB MPABOBOTO B3aUMOAEHCTBHA BIACTH W COLMANBHBIX TPYIII.
OTOMY HOIDKEH CITY>KHTB pPECypc JOBEPHS K MHCTHTYTY TIpaBa, HaJleso-
LIWi{ TIPaBO NMPU3HAKaMH M JIETaIbHOCTH, U JIETHTUMHOCTH.

Hcnone3oBanue pecypca HOBEpHS K MpaBy MO3BONAET BIACTHBIM
CTPYKTypaM MojTy4aTh peabHyI0 BO3MOXHOCTB IS OBBILIEHHS 3ddek-
THBHOCTH BJIaCTHBIX PECYPCOB B CHCTEME COBEPLIEHCTBOBaHHS COLIHAIIb-
HBIX W COLMANBbHO-TIONTUTHYECKHX OTHOLIEHHH, a Takke HCIOIb30BaTh
a/IecKBaTHBIE MEXaHHU3MBI MPH NPOBENEHHH MPAKTHYECKUX PELIeHH.
B cBA3M ¢ 3TUM MOXHO ONpENENCHHO FOBOPHTL 06 OOBLEKTHBHOM YCH-
TEeHHH COUMANBHO-PETYIATHBHON posi mpaBa. Kpome Toro, BO3HMKaeT
Heo6XOMMOCTh IMTEPMAHEHTHOrO 0becnedeHNs HHCTHTYTa NMpaBa MocTo-
SHHO oOHOBNAIOLIEHCS HHOPMaLHeH O COCTOSHHH M TEHAEHLMAX pas-
BUTHS MPaBOBOTO MOBEICHHA U NMPaBOBOIO CO3HAHMA HaceneHus. Takoi
MOAXOJ TO3BONISET, C OQHOH CTOPOHEI, MHHHMH3HPOBaTh HETaTHBHBIE
TEHACHUMH IUCYHKUMOHAILHOCTH TpaBa, a ¢ APYroil — ONTHMM3HUPO-
BaTh BO3/IEHCTBHE NMpaBa Ha COLUANIBHYIO CPELY.

IMpouecc u3yveHns U aHamTW3a pecypca JOBepHs K mnpaBy o0603Ha-
4eH B counonoruu. OfHaKko CylecTBYOLIHE COLIMONOrHYECKHE KOHLIEMN-
LMK UMEIOT pa HepocTaTkoB. [TocnenHee MOXHO OOBACHHTE HCXOIA U3
CIIO>KHOCTH M MHOTOACIEKTHOCTH CaMoii MpobIieMBl.

TpuBuanbHOE YTBEPXKIAEHHE O NMPABOBOM HHMIWIH3ME POCCHHCKOTO
HaceNleHHs, TaKkXkKe KaK M MapriHalTH3ally NpaBa B CHCTEME COLIMAITBHBIX
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OTHOLLIEHHIA, TpebyeT He MPOCTO CCHUIKH Ha YKOPEHHBILIHECS CTEPEOTHIIBI
WITH apXETHIBI POCCHITCKOTO 00111eCTBEHHOIO CO3HAHHSA HITH KYJIETYPHYIO
MEHTAJILHOCTh. B COLIMONOTHYECKOM H3MEPEHHH JOBEPHE OTIPEAETAETCA
HCXOIs M3 COLMAILHOTO OMbITA HAaceleHHs, W3 TOro, HAaCKOIIbKO pecype
ZoBepHs/HeIOBepHA criocobeH 06ecedHTh KaK peant3aliio HHIUBHIY-
aJTbHBIX LeNel, TaK H CTaOWITLHOCTh Ha COLMANIBHOM YPOBHE IPyNIOBOro
B3aUMOJICACTBHA.

Pecypc noBepust K MpaBy B 3TOM KOHTEKCTE BBICTYMaeT crnocoboM
BOCMPOM3BOACTBA M Pa3BHUTHA OOLIECTBEHHBIX OTHOLICHHH. U mosTomy
KpOMe BHEIIHHX (aKTopoB, BO3ACHCTBYIOIMX Ha COCTOSHHE pecypca
JOBEpPHA, CYIIECTBYIOT BHYTPEHHHE CyOBEKTHBHBIE MEXaHH3MBI, OTIpeie-
nsoume 0co6eHHOCTH GOPMHUPOBaHHS W aKTyaIW3alliH pecypca Ipasa,
MO3HAHHE KOTOPHIX COCTaBIIAET BAXKHEAILYIO 3a1a4y COLMOTIOTHH.

Hccnenosanus u myGnukaiyu no npobiieMaM pecypca npaBa HOCST,
B GONbIIEH CTEMEHHM, «3a4aTOYHBII» XapaKTep U BLI3BaHBI HE CTONBKO MO~
TpeOHOCTBIO HCCIIEA0BaHUA pecypca npaBa Kak 3(¢GeKTHBHOro colMalb-
HOTO MHCTPYMEHTa, CKOJIBKO HEOOXOMWMOCTBIO MOBBILUCHHA JIETUTHM-
HOCTHM MHCTHTYTA npaBa. B To ke BpeMs ecTh HEOOXOAUMOCTb H3y4aTh
pecypc AOBepHs K MpaBy HE TONBKO € MO3HLMH MHCTHTYLMOHANBHBIX
TIPaBOBBLIX MPaKTHK, HO H B CyOBEKTHOM HM3MEPECHHH, HCXOIA M3 peallb-
HOTO TMOJIOKEHHS ¢ MPABOCO3HAHHEM M MPaBONOBEAECHHEM POCCHIICKOTO
HaceJIeHH.

Taxum 06pa3omM, MpoGreMsl rpaBa, 0COOEHHO € NMEPEXOIOM K MpaBo-
BOMY TOCYAapCTBY, TOKa W3ydeHbl HefocTaTouHo. OcobeHHo 3To Kaca-
eTcs NpoOneMbl HHCTHTYLIMOHAJTU3ALIMH A0BEPHS, MOAIEPKAHUs YPOBHS
COLMANTBHOM COTMIAPHOCTH, KOTOPHIH BKIIOYaeT KaK HHCTHTYTHI NpaBa,
K KOTOPBIM TPOSBISAETCS JOBEPHE, TaK H CYOLEKTOB, KOTOPHIE BBIPaKAIOT
JIOBEPHE K NMPaBOBbIM HHCTHTYTaM.

Hepa3paboTaHHOCTH TeMBI 3aKpETUISET OXKHUAAHHE BO3paCTaHHUA J10-
BEPHA K MpaBy, T. €. K JOBEPHIO «alPHOPH», B TO BpeMs Kak 3¢ deKTus-
HOCTb MpPaBa 3aBUCHT OT HHCTHUTYLIMOHAILHOTO JIOBEPHUSA H YEPE3 JI0BEPHE
K MPaBy — K areHTaM MPaBOBOTO RIMAHUA H BO3JIEHCTBHSA, HCIIOHAIOIMM
poIH 1o pa3paboTKe, BHEAPEHHIO H peaTM3alii HopM nipaBa. I1oka xe B
poccuiickoM obLiecTse I TOJILKO YPOBHA W30HpaTesIbHOTO
(yacTHyHOrO) AOBEPHSA, B TO Hmﬁmmmlp ICTaBIAETCA JOCTH-
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skeHHe o011ero JOBEpHA, TO ECTb, ONATH XKe, OKUIAaHHs anpHopu. OQHako
pecypc JOBEpHS K MpaBy BOCXOOWT K CHCTEMHOMY HOBEPHIO H HE MOXET
OTPaHUYHTBLCS COBEPLICHCTBOBAHHEM TEXHOIOTHYECKHX aCIeKTOB NpaBa.

U ecnu Bce nefictBus monei, kak nuuer I1. [lltomnka', opueHTH-
poBaHBl Ha Oymymee, TO BO MHOTOM 3TO OMNpeeNseTcs OXHIAHHAMH,
CBA3aHHBIMH C NpaBoM. Takoi Momxon Mo3BoisAeT yWTH OT GMHApHOCTH
npaBo/crpaBeAIMBOCTb, NMHCaHOE/HEMNUCaHoe NpaBo. B ycnoBuax couw-
aJIbHOW pa3obLEHHOCTH W poCTa COLMANbHONH aHOHHMMHOCTH, PHCKOB,
CO3/1aBaEMBIX JE3WHTETPHPOBAHHOCTBIO COLMANIBHOM Cpefibl, KOHEYHO,
HEBO3MOXKHO M36exatb. Ho ecnu Mbl rOBOpMM O HEOOXOMMOCTH B3au-
MozeHcTBHSA B 0OLIECTBE, TO aKTyallbHBIM CTaHOBHMTCH BKJTFOYEHHE pe-
cypca npasa.

JloBepHe K HHCTUTYTY NnpaBa, 1o kpalHeil Mepe, Mo3BOJISET YMEHb-
UWIMTH HEYBEPEHHOCTb U YKPEMHTH MPEATNONIOKEHHE, YTO U JpyTHE OymyT
JeicTBOBaTh B paMKkax mpasa. M, ciegoBaTtenbHo, 3TO MOBBHIIAET ypo-
BEHb COLMANbHON CTaOHUIBHOCTH H COLMANBHOrO ONTHMKH3Ma. B npotu-
BOTIOJIOXKHOM CJTy4ae, HECMOTPA Ha YCHJIHSA MO COBEPLICHCTBOBaHHIO HH-
CTHTYTa NpaBa, B 00LIECTBE CO3JaeTCsi MOILHBII OXpaHUTENbHBIH Gapbep
BIIMSAHHIO NpaBa. JUcTaHLMA HaceleHUs OT roCydapcTBa He TONBKO BOC-
TIPOM3BOAMTCS, HO U NPOJIOHTHPYETCH.

TaxuM oOpazom, mpobneMa NoBepUs K HHCTHTYTY NTpaBa UMEET OTHET-
JIMBO BBIPAXXEHHBIH TEOPETHYECKHH M COLIMATIbHO-NPaKTUYECKUH CMBICI.
H opueHTalms Ha MCCNENOBaHUA MHCTHTYTA MpaBa MO3BOJIAET HANEATh-
S 3aITONTHUTh OTpeNeNIEHHBIH TEOPETHKO-METONONMOTHYECKHI BaKyyM, W,
4YTO He MEHee BaKHO, BbpaboTaTh OmnpeeneHHble MOAXONbI K MO3UTHB-
HOM JMHaMHKE K NepeMeHe BOCTIPHATHA MpaBa B OOILECTBE U BKITIOYEHHA
Mpasa B peajibHO JEHCTBYIOLIUE NPaBHJIa COLMAIbLHOMN HTPBI.

Ctenenb Hay4HO#H paspaGoranHocTH Tembl. B couuonoruueckoi
TpaauUMH npobiieMa BOCTIPUATHS NMpaBa BriepBble ObUTa ompeaeneHa
I. Tapaom, npHHaanexaBLIMM K COLMAJIbHO-TICHXOJIOTHYECKOHN IIKOJIE.
B nauGonee nsBectHoit ero pabore «3akoHbl nogpaxkanus» (1890 r),
MCXOIA M3 COLMAILHOTO MOBEJEHHS, KaK NoiapaxaHHs obpasuam, Tapa
OIpeNeNdeT OTHOLIEHHE K WHCTUTYTy MpaBa, Tojaras, YTo WHAMBHIBI
BOCNPHHUMAIOT ApYr Yy Apyra MOBEAEHYECKHE CTEPEOTHIbI Ha YpOBHE

' [IImamnxa I1. Counonorus. M., 2007, C. 325.
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MEXUTHYHOCTHOrO o61ieHHs. M He MeHee BaXXHO, YTO OTHOLLEHHE K NpaBy
y HacelleHHs 3aBHCHT OT TOTO, HaCKOJIBKO ATHTHI HCTIONB3YIOT IPaBo A
JIOCTHOKEHHS CBOMX LIETICH.

Tapn Take copMmynupoBan Bonpoc O BIMAHHH «3¢pdekra TON-
TIBD) Ha BOCTIPHATHE MpaBa. YUeHHBIH OnpeAeNnsy TONMy Kak oOLIHOCTD,
ABHXHMYIO BHYIIAEMOCTBIO, a He JoBepHeM. M 3To o6cToATensCcTBO 3a-
CIY>XKHBAeT BHUMaHHS, MOCKONbKY COITIaCHO BBLINMHCAHHOMY MEXaHH3MY
TofipaXkaHHs TIPaBo, JUIS TOro YTOOBI CTaTh pecypcoM HOBEPHS, JO/DKHO
OPHEHTHPOBATLCA Ha KOMITETEHTHOTO HHAHWBUJA.

B tpynax 3. lropkreiiMa npaBo ABNS€TCA OCHOBOH 061eCTBEHHOrO
MOpsAZKa, XOTA IS Hero obUIeCTBO — 3TO Mpexe BCEro COBOKYITHOCTh
naed u ybexaeHui, cpe KOTOPBIX MEPBOE MECTO 3aHHMAaeT MOpalb.
Ho, B omnune ot I. Tapaa, liopkreiiM aucTaHLMPYeTCa OT MCHXOJIO-
THW, TIPHAEPHKHBAETCA MHEHHS, YTO NPABO OTHOCHTCA K KOJUIEKTHBHBIM
NpEeACTaBJICHUAM, H TEM CaMbIM OTJIMYaeT COBPEMEHHOTO 4eJIOBEKa OT
TpaZHLIMOHHOIO, Ga3upylollerocs Ha MOHATHH KOJUIEKTHBHOIO Gecco3na-
TENBHOTO.

HucruryT nipasa, no JliopkrefimMy, accoumMpyeTcs ¢ OKHIAHHEM H
BO3pacTaHHEM PECTYTHTHBHOCTH, YMEHBIUICHHEM PENPECCHBHOCTH, Xa-
pakTepHOH Ui TpagMLMOHHOro obwectBa. B wenom MiopkreitM noa-
HHUMaeTCAd K MOHUMAHHIO MHCTHTYLIMOHAJIM3alMK MpaBa KaK HCXOTHOH
NO3HLHMH B HCCIEROBAHHH JOBepHs K npary. YeM Broluie GyHKLHOHANb-
HOCTE NpaBa, TeM Gonee npeackasyeMo, 4TO MOBHILIAETCS H JOBEPHE K
TIpaBy, KOTOPOE CTAHOBUTCS YCJIOBHEM KOJJIEKTHBHOTO COLMATLHOTO IO~
BEJICHMA.

CounanbHo-nipaBoBast koHuenuus M. BeGepa moctpoeHa Ha pea-
NU3aUMH HOEH O TOM, YTO TEHAEHLMS COLMANIBbHOTO Pa3BHTHA CBA3aHa
C paLHOHaiM3auMel obleCTBEHHBIX OTHOWEHHI. M 3To nBikeHHe OT
TPaAWLIMOHHOTO obuiecTBa BocrpuHHMaeTcs BeGepoM kak TeHAeHUMs
HapacTaHUA NpaBa, NMPUHYXKAAIOIIas YeloBeKa K LiellepallHOHATBHOMY
TIOBE/IEHHIO.

Kak ytBepxuaer Bebep, noBepue Kk npaBy B 0OGBEKTHBHOM CMEICTIE
ABJIACTCA TOTOBHOCTBIO HHAWBH/IA MPHHATL PalIHOHAJILHOE MOBEACHHE H
NpHU3HaTh YHUBEPCATLHOCTH NPaBa Yepes peaM3alHio ero aHOHUMHOCTH
B 6ropoKpaTHYeCKHX CTPYKTYpax.



B pa6orax T. Ilapconca npaBo onpenensercs mapamurMmoit CTpyk-
TypHO-(pyHKUHOHAIEHOTO aHanu3a, Oas kotoporo muddepeHLHaLNA
obecTBa, ABNAACH «ECTECTBEHHBLIM» IYTEM COLHAILHOTO Pa3BHTHA,
APHUBOAHMT K pa3HOOOpa3Hio COUMATIBHBIX poiel, KOTOPLIE PeryaHpyoTcs
yepe3 CHCTEMY NPABOBBIX OTHOIIEHHI; U BKIMIOYEHHE WHIWBHIA HITH CO-
UMaIbHOM TpyMIbl B 00IIECTBO Yepe3 CUCTEMY MpaBa ABIAeTCA Hanbonee
ONTHUMAIBLHBIM B KOHTEKCTE COLIMANEHOM HHTErpaLH.

B noctknaccudeckoi counonorndeckoit Mpiciu (I1. Bypase, 3. Tua-
ZIeHC), OCO3HaHKe pecypca MpaBa MpHobpeTaeT KOHLENTYabHbIH CMbICI
M paccMaTpHBaeTcs Kak MEHHCTPUMOBOE YCJIOBHE MOANEpXKaHHA COLIH-
aJIbHOTO MOPAZIKA, TaK KaK COLIMAJILHBIH MOPAI0K BOCIIPOH3BOANTCS Yepe3
NeHCTBHE HHAMWBHIOB U NMPABO ARIAETCA HHCTPYMEHTOM H PETYIATOPOM
COLMAJILHOIO B3aHMOJEHACTBUA B TOH CTENEHU, B KOTOPOil OHO BOCIpH-
HUMAaeTCs B WHIMBHIYAILHO-CTPYKTYPHOM W TpYTIOBO-CTPYKTYpPHOM
YPOBHSX.

Jna I1. Ultomnku noBepue k npaBy siBusercs 3¢¢EeKTHBHBIM B CO-
BPEMEHHOM OOLUECTBE, T. €. HOCHT HHCTPYMEHTAJBHBIH XapakTep, B TO
BpEMs, KaKk MOpallb OTPEENAETCA aKCHOJIOTHYECKHMMH OXXHAaHWUAMH.
BeisBngeTcs npoTuBopeuHe B aHalH3e AOBEPHS K MpaBy, ¢ OAHOM CTOpO-
HBI, B TOM, YTO COBPEMEHHBIH 4eNIOBEK JKHBET B 00IIECTBE PHCKA, B TO JKe
BpEMs JOBepHE K IpaBy CBS3aHO C ONIEKYHCKUMH OKHAAHUAMH. [TosTomMy
B COBPEMEHHOM OOLLECTBE, HCKITIOYasA KpaiHIOK MO3ULIHI0 abCOMIOTHOrO
HEJIOBEPHS K MpaBy, YTO HaMeHee 000CHOBAHO H «ITaTOJIOTHYHOY, HYX-
HO UCXOIOHTH M3 TOTO, YTO MOBBILICHHE JOBEPHUs K NMpaBy SBIAET Nepexon
OT OMNEKYHCKHX (MaTepHATMCTCKUX) OKUAAHUH K 3 deKTUBHBIM oXxHaa-
HUAM, OPHEHTHPOBAHHBIM Ha IOCTHXXEHYECKYIO MOTHBALIMIO JINUHOCTH.

B coBpeMeHHOHN poccHICKOH COLMONIOTHH IOBEpHE K IpaBy pac-
CMaTpHBAaeTCsd B MHCTHTYLIHOHAJILHOM CMBIC/IE KaK YCIIOBHE YCHELIHOH
MOZEpPHH3aHH OOLIECTRA Yepe3 BHEAPEHHE HHCTHTYTOB IPaBa, a TaK Jke
Yyepe3 MoZeNb COBPEMEHHOIO MPaKIaHCKOTO YYacTHA, MOHHMAas ero Kak
perajibHy0 aKTHBHOCTb IpaXK[aH, JaloULyto Oonbliie BO3MOXKHOCTEH AN
COLHaIbHOW OpraHW3alMM, KaK YCJIOBHE COLHANBHOTO Pa3sBUTHA.
B pa6otax T.A. 3acnasckoii, [ A. Ocunosa, M.A. I1laGaHoBoi#t mOBepHe
K MpaBy paccMaTpHBaeTCs KakK CBs3ylollas nepeMeHHas, MeauaTopHas
BeJIMYHHA MEXIY COLMANBHBIMH HHCTHTYTaMH H CTPYKTypoO#i 0011ecTBa.
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B cooTBeTcTBHH C 3THM JOBEpHE K MpaBy HAECHTHHLUPYETCS B 3aBHCH-
MOCTH OT COLMATBHBIX MO3HLIMHA. APTHKYIALHNA AOBEPHS K MPaBy, TAKUM
obpa3omM, onpenenseTcs COUHANLHBIM CTaTyCOM MHAWBHAOB, HX JOCTY-
noM K npaeoBbiM pecypcaM. C.B. Ilarpywes, B.A. fAnos, A.Jl. Xnonux
UCCIIEAYIOT U aHATH3UPYIOT IPABO HCXOAS W3 HAJMUHUA JEATENbHOCTHO-
MOTHBALIMOHHBIX CTPYKTYp. 3aMelleHHe aHOHHMHOTO JOBEpHs, CBA3aH-
HOTO C JIOKaJIbHBIM JIOBEPHEM, MPHUBOAMT K 3¢dekTy marepHaNM3aLuyu
NpaBa, T. €. K CMELIEHHIO €ro 3HaYMMOCTH K HEaJleKBaTHBIM OMEKYHCKHM
OXHUAAHUAM.

Taxum 06pa3oM, MOXKHO C/1€JIaTh BLIBOZ O TOM, YTO COLIMOTIOrHY€ECKas
MBIC]Tb HAKOMUJIa ONpeeNeHHbI ypOBEHb 3HaHHH O pecypce N0BepHs K
TIpaBY, KaK B CHCTEME «MATKHX» MEPEMEHHEBIX B COLIMOJIOTMYECKOM IHC-
Kypce, 1 0603Hauma, Kak HeoOXOIMMOE YCIIOBHE 0OecrneueH s COLHaIb-
Horo nopsaaxa. OHaKo CHCTEMHBIH aHaJIW3 pecypcoB NMpaBa OrpaHUYHBa-
eTcs pedyKLMei pecypca npaBa M nMpo6neMaMH HHCTHTYUHOHAIH3aLHH
npaBa obLIecTBa C OHOH CTOPOHEI, H, YTO aKTyalbHO IJIA POCCHHCKOMH
COLIMOJIOTHYECKOH MBICITH, CCBUIKOM Ha MaTepHAMTMCTCKHHA WM MpeacTa-
BUTENIbCKMH CHHAPOMbl B MOTHBALMOHHBIX CTPYKTypaX HaceleHHs, C
ApYroi CTOPOHBI Kak Ae(OopMHpYIoLIeM BOCNPUATHH NpaBa B KayecTBe
NETHTHMHOTO coLHalbHOro pecypcea. [ToaToMy ¢ uensio 3anonHeHus a-
KyH B MHTEpPIPETaLMH U OCMBICIIEHHH TpoLiecca HHCTHTYLIMOHAIH3aLHH
NpaBoBbLIX MPAaKTHK B POCCHICKOM 00ILLECTBE U ITyTei MOBBILIEHUS 3¢-
(GEKTHBHOCTH NpaBa B COUMATEHOM B3aUMONEHCTBHH HEOOXOOUMO MOJ-
YEPKHYTb CAMOCTOSATENLHOCTb H 060CHOBaHHOCTB HCCIIEIOBaHHA JAHHOMH
npobneMsi.

Ileab AHCCEPTAMHOHHOIO HCCJIEJOBAHHS COCTOMT B TOM, YTOOBI
MpOaHANM3HPOBaTh B PpaMKaX CYIIECTBYIOIIMX COLMOJIOTHYECKHX TOA-
XOJIOB COLMO-CTPYKTYPHYIO H COLIMAIbHO-HHCTHTYIMOHAJIbHYIO 0CO0€eH-
HOCTb pecypca JOBEpHsA K MpaBy B YCIOBHAX poccHiickoro ofliecTra.
Peanusauus nocraBleHHOH Lie/H OCYIIECTBSETCS B NPOLECCe pelleHUus
CNEAYIOLIHX HCCIEN0BATeIbCKHX 3aaq:

— paccMOTPETh pecypc AOBEpHS K MPaBy KaK COLHANBHYIO KaTero-
PHIO B KOHTEKCTE COLIMOJIOTHYECKOro AMCKYpCa;

— MpOaHaIM3HPOBaTh CELU(HKY MpaBa Kak COLMATILHOIO HHCTHTY-
Ta B POCCHICKOM 0011ecTBE;



— MOKa3aTh COCTOSTHHE NMPaBOBOH pecypcoobecneYeHHOCTH pas3iiny-
HBIX TPYTII H CJIOEB pocCHCKOTo 0011ecTRa;

— M3Y4YHThb B3aHMOJIEHCTBHE MEXKIY COCTOSHHUEM MHCTHUTYTa NpaBa B
poccHiickoM o61ecTBE U BOCIIPHATHEM NpaBa pa3IHYHbIMH COLHAIIbHBI-
MU TPYIIIIaMH B KOHTEKCTe AOBEPHA K NpaBy;

— HCCHeNoBaTh PeCypc HOBEPHS K TMpaBy B JeATENbHOCTHO-
MOTHBALHOHHBIX CTPYKTYPax pOCCUIICKOTO HACEJIEHHS;

— NMPOaHATH3UPOBATh pECYPC JOBEPHS K MPABY B KOHTEKCTE CTAHOB-
JIEHHA ¥ Pa3sBUTHSA TIPaBOBOrO MOBEACHNUA POCCUHCKUX rpaxkaaH.

O6BexTOoM Hec/Te0BaHHS SABNSETCA MPABO Kak 6a3uCHBIN coLab-
HBIA UHCTHTYT poccHiickoro obiecTsa.

IIpeameTom Hceneq0BanUsA BHICTYTIAET pecypc AOBepHs K NPaBy Kak
CnocoGHOCTb Pa3IMYHBIX COLMANBHBIX IPYII POCCHHCKOro ofiecTsa K
HCTIONB30BaHHIO NPaBa B KaUeCTBE HHCTPYMEHTA COLMAIIBHOTO JeHCTBHA
IS peajiu3alMK ONPEdESIEHHBIX TPYNIMOBLIX U HHAMBHIYANbHBIX LIENEH,
a TaKoke crnocoba HHTErpaulH B CUCTEMY COLMAJIbHBIX OTHOLUEHHIA.

I'unoresa ARCCEPTALHORHOIO HCCNENOBAHAA COCTOMT B TOM, Y4TO
B COBPEMEHHOM POCCHIHCKOM OOLIECTBE CYIIECTBYET NapaJoKC COLMAITb-
HOT0 AOBEPHA, KOTOPEIM BLIPAXA€ETCA B TOM, YTO, C OZHOH CTOPOHBI, OT-
CYTCTBYET JOBEpHE K BJIACTH KaK MCTOYHHKY W rapaHTy MpaBa, KOTOpOe
3aMeIlaeTCs JIOKATW30BaHHBLIM JOBEPHEM Ha YPOBHE MENUTHYHOCTHBIX
OTHOLUEHHH MaJIbIX rpynn, a ¢ Apyrold — JOMHHHUPYET NarepHAIMCTCKHIA
(pencTaBUTENBCKUI) CHHAPOM, KOTOPHIH CBA3BIBAETCA C OMEKYHCKMMH
OXHJIAHUAMH OT BiacTH. Pecypc foBepHs k mpaBy, TaKHM 06pa3oM, sB-
NSETCA HE MEXAHU3MOM (OPMHPOBAHHS JIETHTHMHBIX COLMABHBIX MpaK-
THK, a OPHEHTHPOBaH Ha M30MpPaTeNLHOCTE H MPHCBOEHHE mpaBa. TeH-
JEHUHUS K BO3PACTAHHWIO MOTPeOHOCTH B JIETMTUMHOM MCMONb30BAHHH
NpaBa OMNpeneeHHbIX COLHANIBHBIX MPYNIN OPHEHTHPYET HA MOBLILIEHHE
3()peKTHBHOCTH MPABOBLIX HOPM M HHCTPYMEHTaNbLHOCTH TipaBa. Jlose-
pHe K MpaBy BBICTYMAET KaK YCIOBHE IPEOJOIEHHA CHHAPOMA 3aBHCH-
MOCTH M 3aMELICHHSA ONEKYHCKUX OXXMIaHHH MHCTPYMEHTAILHBIMU H, B
NIEPCAEKTHBE, HHCTUTYIIMOHAJIBHBIM JOBEPHEM K TpaBy.

Teopernko-MeTo0/IOrHYeCKas OCHOBa HCC/leA0BaHHA. Pabora
OCHOBBIBA€TCS Ha MNONIOKEHUAX MpPaBa KaK KOJUIEKTMBHOTO MpeACTaRle-
HUA U crocoba nmoaaepkaHus OpPraHMYeCKOH CONMOAPHOCTH B paboTax
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3. Jliopkreiima; npaBa kak obpasua LenepalHMOHaNbHOIO MOBEJEHUA
M. Bebepa; HOpMaTHBHOCTH npaBa B obecneueHHH COLMaIbHO-POJIEBOIO
nosegennsa T. TlapcoHca; MonoOKeHHS MHCTUTYLMOHAJIBHOIO MOAXOAA
JAOIOMHAIOTCA BBIBOJAMU HeKlaccHueckoH couuonoruu I1. Bypape o pe-
CYPCHOCTH JOBEpHS K NpaBy Kak CNOCOGHOCTH HHTEPHAIM3ALHH IPaBO-
BbIX HOPM B COOTBETCTBHH C Oa3HCHBIMH COLMANBHBIMU IUCIIO3ULHAMH,
a TaKke NOHMMAHHUA pecypca JOBEPHS K NMpaBy KaK «MATKOH» nepeMeH-
HOH B KOHLEMIHH coluanbHoro B3aumonecraus I1. Hitomnku.

B paboTe ncnonp30BaHbl H3BECTHBIE TPYABI OTEHECTBEHHBIX YYEHBIX
T.A. 3acnaBckoit — 06 HHCTHTYLIMOHATH3ALIMH IPABOBBIX NPAKTHK B POC-
cuiickoM obwectse; M.A. 111a6anoBoii — 0 KOHUENUHH MHAMBUIYAJIb-
Ho#/couueTanpHOR cBo6oabl. B nucceprauuu 3afeiicTBOBaHBI 3BPUCTH-
YeCKMH MOTEHLMaNl KOHLEMNLMH COLMAIbHOH pecypcoobecneyeHHOCTH
Hacenenus T.H. TuxoHoBoi#, a Tawke uccnenoanus A.I. 3apaBombic-
noBa, B.A. Slnopa, C.B. Ilarpyiuesa, gatoiue BO3MOKHOCTh paccMarpu-
BaTh IOBEPHE B KAYECTBE OIMOPHOH TOUKH B JIETMTUMALMM IPAXKAAHCKOIO
ydactus. B pabote ncnons3yrorcs npouenypsl CpaBHHTENBHOTO U CTaTH-
CTHYECKOIO aHaH3a.

IMnupHYecKan 6a3a Hcceg0BaHHSA ONMPaeTCA HAa rOCYNapCTBEH-
HYIO U BHEILHIOIO CTATUCTHKY, COAEPXKUT BTOPHUHYIO 06paboTKy couuo-
JIOTHYECKHX UCCe0BaHHM, mpoBeaeHHbIX yueHbiMu IC PAH nop pyko-
oactBoM M.K. l'opuikosa B 1998-2008 rr., UCITU PAH 1996-2007 rr.,, a
TaKXKe HCCIIEIOBATENbCKUX COLIMOMOIHYECKUX LIEHTPOB roponoB CaHKT—
ITerepOypr, Exarepunbypr, HoBocubupck.

Hayunas HOBH3HA HCCJIEJOBAHHS COCTOMT B COLIMONIOrHYECKOM
aHanu3e pecypca A0BEepHs K NpaBy B COBPEMEHHOM POCCHICKOM o6ile-
ctBe. K pesynsratam uccnenoBaHus, o61aaalomgM NpPpH3HAKAMH HO-
BH3HBI, OTHOCATCA CEAYIOLIHE:

— pecypc AOBepHs K MpaBy KaK COLMOJIOTMYeckas KaTeropus pac-
CMOTPEH C NO3HLHH JEATENHHOCTHO-CTPYKTYPHOTO NIOAX0/1a; YCTaHOBIIE-
HO, 4TO pecypc IOBEpHA K [PaBy, HECMOTPS Ha BAPHATHBHOCTh MOIXOOB
B M3yU€HHH M BBISBIEHHUH 3aBUCUMOCTH pecypca A0BepHA K NpaBy OT CO-
LMaNbHOHN CTPYKTYPbl, OCHOBaH Ha aKTyaJIM3HPOBAaHHOCTH IpaBa B Kaye-
cTBe crnocoba M peryasropa COLMaIbHOrO B3aHMOJEHCTBUA, T. €., HOCHT
HHCTPYMEHTANIBHBII XapakTep;
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— MPOaHaM3UPOBaH NPOLIECC MHCTUTYLIMOHAIM3aLMM MpaBa B poc-
CHIHCKOM OOI1I€CTBE B PaMKaX CTAHOBJIEHHS HOBO# COLIHANIbHOHN CTPYKTY-
pbl U MoAepHHU3auuH oOluecTBa; NOHUMaHHe Mpaea, kKak oblagarolero
OCHOBHBIM MOJEPHH3aLHOHHbIM 3¢ EKTOM, OKa3bIBAIOLIUM BIUAHHE HA
nepexo obLiecTBa K 0OLIECTBY PHIHOYHOTO THIA, H CTAHOBJIEHHIO pa-
BOBOI'O rOCYAapCTBa;

— pecypc AOBEpHA K IpaBy HCCIIEAYETCs1 B KOHTEKCTE AOCTYyMa K npa-
BOBBIM pe€CypCaM KOHKPETHBIX COLIHAJIBHBIX Ipynil pOCCHﬁCKOI‘O Hacee-
HHA; NOKa3aHO, YTO JOBEPHE K [IPaBY ONpPEAENIeTCS HHCTPYMEHTAIbHBIM
OTHOUIEHHEM Y YCIELIHO aJanTHPOBAHHBIX FPYMM U NAaTEPHATUCTCKUMU
OXKHJAHUAMH CO CTOPOHBI 6a3HCHBIX COLIMANIbHBIX IPYIIIT;

— MOKa3aHO Ha OOGIIMPHOM COLIMONOrHYECKOM MaTepHaJie, YTo BKJIIO-
4YEHHOCTb B HHCTUTYLIHOHAIbHbIE IPABOBbIE NIPAKTHKH ABJIAETCA Pe3yJib-
TaToM M criencTBueM B Gonblueid cTeneHH He GyHKLMOHAIBHOCTH/OHUC-
(GyHKUMOHAIBHOCTH HHCTHTYTA NPaBa, NOCMOACTBYIOLUMX B KOHKPETHBIX
COLIMabHbIX IPyMNIaxX COLMANbHbIX MPAKTHK;

— OmnpeaeNieHbl OCHOBHBIE JUCMO3MIIMOHHBIE MapaMeTphl pecypca
npaea, CBA3aHHbIE C OPHEHTALMeH Ha MpPaBO B 3aBUCHMOCTH OT MOAEIH
COLIMANBHOIO MOBEAECHHUA, CTABOK Ha JOBepHe/He0BepUE K MpaBy;

— HCCNeJOBaHbl IPaHHULbI pecypca AOBEpHUA K NMpaBy B NMEPCINEKTHBE
CTaHOBJIEHUA MPABOBOIO MOBEACHHUA POCCHICKOrO HaceleHHs, 4TO CBA3a-
HO C BIJIIOYEHHEM B COLIMAIBLHYIO PECYPCHOCTh HacE/IeHHMs NpaBa Kak pe-
rynsTopa o61ecTBeHHBIX OTHOLIEHHH, H HHCTPyMeHTa GOpMHUpPOBaHUS U
peanu3aLiy KU3HEHHbIX CTpaTeryi, Hexoas M3 MOAM(HKALMH CHUCTEM-
HOro NOBE€pHA K IIpaBy B KOHTECKCTE 3TaTaKparudMa K HHCTHTyLHOHallb-
HOMY [IOBEPHIO, CBA3aHHOMY C JleNlepCOHANH3aluel mpaBa.

ITonoxxeHus, BRIHOCHMEbIE Ha 3ALIMTY:

Pecypc nosepus k npaBy Kak COLMONOruyeckas KaTeropus apTUKy-
JIMpOBaH B KauecTBe colmanbHoro ¢akropa (3. topkreiiM) H couuans-
Ho# Hopmel (T. IlapcoHc) B K1accHueckod COLIMOMOrMYECKOH MBICIH, B
KOTOpOH NOAYEPKHBAETCA 3aBUCUMOCTDb JOBEPHUA K MIPaBy OT YPOBHSA MH-
CTHTYLIMOHAJIBHBIX NPABOBBIX MpakTuK B obiiectse. [locTiiaccuyeckas
COLIMO/IOrUs BBIAB/IAET, YTO aKTYalbHOCTb IpPaBa KaK pErynaTropa co-
LHAJIbHBIX OTHOMIEHUH OMNpeesAeTCs ¢ OOHONW CTOPOHbI pYTHHM3aLUe
NpaBa, BIUTIOHYEHHOCTHIO B NIPAKTHYECKUE ACHCTBUSA, C APYroH — COOTHO-
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meHueM GopMasbHBIX M HeOpManbHBIX NpaBWI Urpbl B O6LLECTBE, YTO
aenaetT HeoOXOAMMBIM OCMBICIEHHE H aHAJIH3 pecypca A0BEepHs K MpaBy,
KaK «MATKO#H» MEpeMEHHOH B COLIHATLHOM B3aHMOAEHCTBUM, U BBISBIE-
HHeE B3aHMOCBA3€il MEX/1Yy YPOBHAMH JIOKATBHOIO COLIMATIBHOIO A0BEPHA
M MHCTHUTYLIMOHAJILHOIO 10BEPHA K NpaBy.

BHeapeHue npasa B pOCCHHCKOM 0611€CTBE CBA3aHO C €ro OLIEHKOH
kak Haubonee 3¢peKTHBHOrO M «OBICTPOro» MeXaHM3Ma COLMAIBHOM
MOJEPHH3aLUHH, YTO MMEJIO MOCIEACTBHEM, C OJHON CTOPOHBI, TPaHC-
¢dopMaLHIO COLIMANMBHOIO MOPAAKA, B YCIOBUAX CIIOHTAHHOCTH CKJIaJibl-
BalOILEHCA COLMANBHON CTPYKTYPBI, JIOKAJIU3aLMA COLIHAIBHOTO TOBEpHA
MpHBENa K NapafoKCalbHOCTH BOCMIPUATHA MPaBa, KOTOPOE OPHEHTHPO-
BAHO Ha IPYINOBOE HJIM JINYHOE NPUCBOEHHE, HE CBA3aHHOE C JOBEPHEM
K TOCyapCTBy KaKk MCTOYHHMKY M rapaHry npaBa. C Apyroii CTOpOHbI—
pecypc AOBepHUs K NpaBy, BOCIIPHHUMAETCA KaK TPAaHCMO3ULMOHHOE, He
HMetollee noj co6oii onpeaeNIeHHPIX HHCTHTYLIHOHAJIBHBIX OCHOBAaHHH.

Pecypc nosepus k npaBy B poccHickoM obuiecTe auddepeHumpo-
BaH MO NMPHUHLKMIY AOCTYMNAa K NpaBy; «IPUCBOEHHE» MNpaBa crnocobcTay-
€T COLMAIBbHOMN Je3HHTerpauuH obluecTsa H, TakuM oOpazoM, noBepHe
K npaBy TpaHCGHOPMHpyeTCA B KPEAMT AOBEPHA K CBOEH rpynne H Ho-
CHT BbIGOPOUHBIH XapaKTep, ONOCpeayeTcs HEMO3HLHOHHBIM JOBEPHEM,
CBA3aHHBIM He C OMpeJe/ICHHbIMH COLHANIBHBIMHU POJIAMH, @ CO CTaBKOM
Ha BO3MOXXHOCTb HCIO/Ib30BAHMA MpaBa B COXPAHEHHH M INPOIOHIHPO-
BAHMH WIH MNEpeMEIUeHHH COLMaNbHbIX no3uuuii. Pacnpoctpanenue
HENpaBOBBIX COLIMAJIBHBIX MPAKTHK B POCCHICKOM oflLuecTBe onpenens-
€TCA BBICOKOH CTENEHBIO CHCTEMHOIO HHCTHUTYLIMOHAJIBHOIO HEOBEPHU,
B KOTOPOH NpaBo NPHHUMAET IE€PCOHAIIM3UPOBAHHBIH, HeOpManbHEIi
XapaKTep H CBA3aHO C JOBEPHEM «K JIHLIAMY, 3 HE K HOpMaM, YTO BHOCHUT
3/IEMEHT KOTHHTHBHOIO JHCCOHAHCA B MOHMMaHME NpaBa M He MO3BOJIA-
et obecneynBars ero 3¢dexTuBHOe NpUMeHeHHe. B To e BpeMs Bo3-
pacTaet NOTpe6HOCTH B HCIMOMB30BAaHHH NIPaBa B Ka4eCTBE HHCTPYMEHTA
COLIHA/IbHOTO B3aHMOAEHCTBHUA CO CTOPOHBI ONpPeeeHHBIX COLMANBHBIX
rpyIM, OTHOCHMBIX K KATETOPUH CpeHero kiacca, uro tpedyer obecme-
YeHHA YCIOBHH MHCTHUTYLIHOHAJIBHOIO OBEPHs, NPEXKAE BCErO B IOBHI-
LIEHHH (YHKLIMOHAIBHOCTH MpaBa, pallHOHAIM3AaLMH COLMAIBHEIX HOPM
Y peanu3auyi GopmMaabHOro MpUHIIMIA PABEHCTBA NEPEN 3aKOHOM.
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AHann3 MHCTHTYLMOHANIBHBIX NPENOChUIOK IIpaBa B POCCHHCKOM
0611eCTBE BBIAB/IAET TEHAECHLIMIO BO3PACTaHHs NOTPe6HOCTH B 3¢ dekTHB-
HOCTH NPaBOBBIX HOPM B II€PEXOJE OT «HY)KEPOAHOCTU» U M36GHupaTesns-
HOCTH NPaBa [0 OTHOWIEHHIO K «CBOHM — YY)KHM», K YJOBJIETBOPEHHIO
HHTEPECOB (KOJUIEKTUBHBIX H HHAMBHIYalbHBIX) B PaMKAX IPaBOBHIX
HopM. MIHCTHTYT npaBa, BBINOMHAA (PYHKLHIO BOCIIPOM3BOACTBA COLIH-
aJILHOIO MOPAJKA, B CHITy A€QHLMTA PECYPCOB NPUHYKAEHUS K TpaBy U
reHepaIM30BaHHOCTH NMPaBa, COAEPXKHUT «JIa3eHKU» IS YAOBJIETBOPEHHS
Y3KOTpYIIOBEIX HIH NIEPCOHATIU3UPOBAHHBIX HHTEPECOB, YTO MOBBIIAET
Henosepue K npasy. Ho He MeHee 04eBUIHO, YTO POCCHIICKOE HACEIEHHE
HE MIEHTH(GHLHMPYETCS C NPAaBOM KaK OCHOBHBIM COLMA/ILHBIM HHCTH-
TYTOM, aCCOLIMHpYS HAcall OPAIKA H CIIPABEATHBOCTH C HHCTHTYTaMH,
YAOBJIETBOPAIOLIMMH NMOTPEOGHOCTH B COLMANBHOM JOBEpHH BHe Cepsl
npasa.

Hccnenosanme coluanbHO-AUCIO3HLIMOHHBIX CTPYKTYP OCHOBHBIX
COLIMA/IbHBIX IPYI, NIPEACTAB/IAIOLNX POCCHIHCKOE HaceleHue, NoKas3bl-
BA€T, 4YTO OTHOLUEHHE K NMpaBy 0a3upyeTca NMpeUMyILECTBEHHO Ha CTe-
peoTHnuU3aLMK, KOIIa C NPaBOM CBA3aHa peajM3aliii MaTePHATUCTCKUX
KOMILIEKCOB, T. €. NPEJOCTaBIE€HHE ONpeJeNeHHBIX COLMalbHbIX Grar
HJIH PENPECCUBHOIO BO3IEHCTBHA Ha IPYMNIIBI KKOJUIEKTHBHBIX (OGHI.
B coorBeTcTBMM C JaHHO# yCTaHOBKOH [OBepHe K NpaBy Onpeaensercs
He M0 MPUHUMITY COLMANnbHON 3)PEKTHBHOCTH, a B KAYyeCTBE HHCTPY-
MeHTa npedepeHuHansHocTH AuddamaunonHocty. [Ipaso B cuiy 3TOro
06CTOATENBECTBA PacCCMAaTPUBAETCA TONBKO KAK JAOBEPHE K «CHIIBHOMY»
roCy/lapCTBY, CyUIECTBYET Pa3pbiB MEXAY JIOKAJAbHBIM JOBEPHEM, CBA-
3aHHBIM C npedepeHLHaNbHBIM HCMONB30BAHHEM TIPaBa, U CUCTEMHBIM
JOBEPHEM, OPHEHTHPOBAHHBIM Ha PEMpPECCHBHBIA XapakTep Mpaea, YTo
CHIDKAET BO3MOXXHOCTH CTAHOBJIEHHMA KYJbTYpPhbl JIOBEPUA KaK YCIOBMA
CTaHOBJIEHHA IPaXAAHCKOro oblLecTBa nepes rocyIapcTBoM.

IlepeBon couuanbHOro MOBENEHHA POCCHICKOIO HAceNleHHs B CO-
CTOSHME MPABOBOIO PEXHMa OMNpENE/IAETCA KaK BO3MOMHOCTAMM pac-
IIMPEHHs JOCTyNna K pecypcam MNpaBa, Tak U B He MeHbLUeH CTeneHu
C/IOMOM TIParMaTHCTCKOIO M MAacCHBHO-afalNTalMOHHOTO CTEPEOTHIIOB
npasa. B cucTeMe coBepLIEHCTBOBAaHMA [paBa HEOOXOAMMBI MOBbILIE-
HHe€ MPaBOBOH KOMIIETEHTHOCTH POCCHICKOIO HaceeHUA U BO3AEACTBHE
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MpaBa Ha COLMAIbBHOM MHKPOYPOBHE, 3aMELIEHHE JIOKAJIBHOIO JOBEpHs
(noBepHs K «cBOEH» rpynre) JOBEPHEM K MpaBy, kak crnocoby MUHUMH-
3allMK COLMANBHBIX PHCKOB. IlockonbKy pa3pbiB HHCTHTYLMOHAJIBHOIO
[OBEpHA K MpaBy H NOBEPHA K FOCYJapCTBY, KOTOpPO€ HOCHT abCTpaKTHO-
CHUMBOJIMMECKHUH XapaKTep U B CHIIy 3TOro 06CTOATENbCTBA JIMILEHO KpH-
TepHs COLMANIbHOM XKeNnarebHOCTH, Heu30eXXHO NPUBOIUT K NEPCOHAH-
3allMM [paBa Y, CIEJOBaTeNbHO, K HapylueHuIo 6ananca o61ecTBeHHBIX
W MHOMBHAYaNbHBIX MHTEPECOB, NMO3NTHUBHAA TEHIACHLMA BHIABNACTCA B
HMHTErpUPYIOLLEM BIHAHHHM NIPaBa Ha Cepy 3aIUThI IMYHBIX [IPAB H CBO-
6o/, KAK COOTHOCHMBIX C JIOTHMKOH CTaHOBJIEHHS 3 ¢EKTHBHOrO npapo-
BOIO roCyJapcTBa yepes NEepeBosi CUMBOIHYECKONO JOBEPHS K AOBEPHUIO
HMHCTHTYTaM Npaba.

HayuHo-npakTHYecKas 3HAYHMOCTb JMCCEPTaLMOHHON paboTsi
3aK/1I04Aa€TCs B BO3MOXKHOCTH HCIIO/Ib30BAHUA €€ MOJIOKEHUH H BHIBOJOB
B HCC/IEOBAHUAX NO OOILEH COLMONIOrHH, COLMONIOTHH NpaBa, TEOPHU
COLMAJIbHOIO M MpPaBOBOro BocnuraHuA. [lonyueHHble B gucceprauuu
Pe3y/IbTaThl TAKKE MOTYT ObITh BOCTpe6OBaHbI B pa3paboTke pelleHuii B
cdepe rocynapcTBEHHOH M PErMOHAIBHON COLHMAIBHO-3KOHOMHYECKOH 1
MpaBOBOMH MOJIMTHKH, peaTM3aLldy NpOrpaMM MpPaBOBOrO BOCIIMTAHUA Ha-
CeNleHHs H BbIpaboTKe peKOMeHJalMii N0 MOBBILIEHHIO 3 ¢GEKTHBHOCTH
paboTsI NpaBOOXpaHHUTENBHBIX OPraHOB. MaTepHassl AUCCEPTAUMOHHOTO
HCCIIEAOBAHMA MOTYT HalTH NIPHMEHEHHE B BhICLIEH 1IKO/IE NPY YTEHUU
Kypca COLHMaNbHO-TYMAHUTApHBIX OMCLMIUIMH, B YaCTHOCTH, COLHO-
JIoruy, couuansHodl punocoduu, COUHATBHON MCHXOJOrMH, H CIYXKaT
«CTapTOBOH IUIOLLAAKONY MpH JanbHeHued pa3paboTke faHHOH npobne-
MAaTHKH.

Anpo6anua paborbl. KoHuenuusa auccepraumy, OCHOBHBIE I10JIO-
MKEHHA, BBIHOCHMBIE Ha 3allUTY, U TEOPETHYECKHE BIBOIBI 06CY)KAAINUCH
Ha 3acelaHHAX Kadeaphl COLIMOJIOrHH, NONUTONOrHM U npaBa UHcTuTy-
Ta 110 MEPEeNoAroTOBKE M MOBBILEHHUIO KBATMGHKALMM Npenoaasaresieit
ryMaHUMTapHBIX U COLMaNBbHBIX Hayk FOxHoro denepanbHOro yHuBepcu-
Tera. [naBHble NONOXEHHUA, TEOPETUYECKHE H MPAKTHYECKHE BEIBOABI H
pe3yNbTaThl HCCNEAOBAHMA OBUIH H3/I0XKEHBI aBTOPOM B JOK/IaJax H Bbl-
CTYIUIEHHSIX HAa Hay4yHbIX CEMHHapax M Hay4HO-IIPaKTHYECKMX KoHe-
peHumax B Poctope-Ha-Jlony B 2007 — 2008 rr.
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PesyneTaTel [MCCEPTALMOHHOIO HCC/ENOBaHHUA MpeACTaBieHbl B
5 Hay4HbIX paboTax (B TOM YHC/€ B M3JaHUAX, YIIOMAHYTEIX B CITHCKE
BAK) o61um o6semom oxono 3,1 n. 5.

Crpyxkrypa pa6ornl. [uccepTrauHOHHOE HCCNEJOBAHHE COCTOMT H3
BBEIEHMA, TPEX IMaB, BKIIOYAIOLIMX LIECTh nmaparpados, 3aKIro4YeHuUs,
CTIMCKA MCIIONB3YEMOMH JINTEpaTyphl.

OCHOBHOE COJEPXXAHHE PABOTHI

Bo Beegenuu 060CHOBBIBA€TCA aKTyaJbHOCTh T€Mbl, OCBELLAETCA
CTeneHsb ee pa3paboTaHHOCTH, (OpMYIHMpYIOTCA LEnb U 3aJaud Mcche-
JIOBaHHUsA, 00OCHOBBIBAETCA MIIOTE3a UCCENOBaHHA, T0Ka3aHbl HayuHas
HOBH3HA, NIPEACTABIEHbI OCHOBHBIE MOJIOKECHHA, BBIHOCUMbIE Ha 3aLLMTY,
Y NPaKTU4ECKasA 3HAYUMOCTh UCCIIEIOBAHHUA.

B rnase 1 «TeopeTnko-meTo0/10rniecKue OCHOBAHHA HCCJIEN0-
BAHHA 0BepPHS K NpaBy» 060CHOBEIBaeTCA HEO6XOAHMOCTH MpoOBe/e-
HHS TEOPETHKO-METO/I0JIONMYECKOI0 aHAJIW3a pecypca AOBEPHS K MpaBy,
KOTOPBIH ABJIAETCS ONEPalMOHAILHOH COLHOJIOTHYECKOH KaTeropHei B
KOHTEKCTE COLMOJIOTHYECKOrO aHAIH3a COBPEMEHHOIO POCCHIiCKOro ob-
IIECTBA.

B naparpade 1.1 «Pecypc A0BepHA B KOHTEKCTe COLIHOJIOTHY€e-
CKOI0 3HAHHS» NPOAHAIM3HPOBAHEI OCHOBHBIE NOAX0bl KIaCCHYECKOH
M HEKJIaCCUYECKOH COLIMONIOrMHM K HCCIENOBaHHIO pecypca JOBepus K
NpaBy, YTO CBUAETENLCTBYET 00 YCTOHYHMBOCTH COLIMOJIOTHYECKOH Tpa-
JHULIUH B JAHHOM NpeaMeTHOH cdepe COLMONOr Y.

ABTOp AMCCEPTALIMOHHOIO MCC/IEOBAHUA MOJaraet, yro npobnemy
nosepus BbicBeunBaeT guckyccus I Tapaa u 3. lropkreiima. Ecnu ana
Jiopkreiima oOLecTBO — cOLMaIbHAas CUCTEMA, MPOAYKTOM KOTOpOH AB-
NAeTCA OTAENbHBIA HHAUBUA, TO Tapa BBICTYNAET C NO3ULMH HOMHHAIU3-
Ma, U1 KOTOpPOro 061LeCTBO — BCErO JIMLIb POAYKT B3aUMOAEHCTBUA UH-
AuBUAOB. TakoH MOAXOA 3KCTPANoONUpyeTcs Ha npobneMy coLManbHOro
nosepus. Jlosepre Tapaa paccMaTpHBaeT B KOHTEKCTE TEOPHH MOIpaXka-
Hud. B konuenuuu Tapaa nosepue HMeeT OCHOBaHMA B aCCOLIHATHBHOM
npupose yenoseka. B 1o xe Bpems, Tapa napagoxcaneH B TOM CMbIC-
Jie, YTO, CYHMTas NOApaKaHUE MIYLUMM H3HYTPH HApYXKy, OH BBIHY)KAEH
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OrpaHHY4UBAaTHCA JOBEPUEM, BOSHHKAIOLIMM cnoHTaHHO. Moaens Tapaa
«ycBoeHHs obpa3ua cBepXy — BHM3», IIOCTYJIUpYET AOBEpHE, KOTOPOE Y
Hero He TpebyeT NOKa3aTe/IbCTB.

HuccepraHt aHanusupyet nosuuuio J. JlopkreiiMa, 11 KoTopo-
ro fOBepHe ABIAETCA KOJUIEKTHBHBIM NPEICTABJICHHEM, TEM YCJIOBHEM,
KOTOpOe olpefieNifieT CoLMaNbHoe B3auMoaeicTeue. JllopkreiM, QHUCKy-
TUpya ¢ TapaoM, HCXOAUT M3 TOrO, YTO CONIMAAPHOCTL CHJIbHA TOJIBKO B
TOH Mepe, B KOTOPOH MOHATHE U CTPEMJICHHE BCEX WIEHOB IPyMNbl npe-
BOCXOJIMT IO YHCITy H HHTEHCHBHOCTH T€, KOTOpbI€ NPHHAIEXKAT JIHHHO
BCAKOMY M3 HHX'.

INo MropkretiMy, o6MeH ponsMu sBiserca TpeGoBaHUEM K Npo3pay-
HOCTH J0BepHsa. B kauecTBe TakoBOro JOBEpHE BBICTYMAET MPU3HAKOM
OpraHHYHOCTH OOLIECTBA, Y KOTOPOro Het anbrepHaTtHBbl. C OHOH CTO-
POHBI, IOBEPHE YAOCTOBEPAET HHAHBHIYAIbHYIO HAEHTUYHOCTD, C JpY-
ro#, NOAYEPKUMBAET 3aBUCUMOCTh MHAMBUAA B KOHTEKCTE COLMAILHOIO
B3aumogeicTBua. Takoe n0Ka3aTenbCTBO MMEET NPEMMYLUECTBO Iepen
TapAOBCKOH HEONpPEAENEHHOCTHIO MOAPAKAHUA, KOIa COLIMONOTHSA M3-
GaBiseTCs OT NCHXOMOTH3Ma, He JOJDKHA CChUIAThCA Ha JOBEpHE KaK He-
KO€ HMMaHEHTHOE CBOMCTBO Y€JIOBEKA.

ABTOp AMCCEPTaLMH CUMTAET, yTo no3uuua lopkrefima B npobneme
COLIMAJIBHOIO JOBepHA ABserca oOvexTuBUcTcKOi. [lo kpaitHeii mepe,
JIOBEpHE MOHHUMAETCA KAK COBOKYIHOCTh JOTOBOPHBIX Hauall, T. €. TOJb-
Ko 6naronaps eMy H ocyluecTsiseTcs 0OMEeH COLMaNbHBIMH GYyHKUHAMH.
Ho nosepue, ¢ apyroit cTopoHsl, CTPyKTypHPOBaHO YCIOBHAMH oOlie-
CTBEHHOM XM3HH, T. €. 3aBHCHT OT TOro, HacKoJbkO AudepeHunanus
COLIMAJIBHBIX poNed He NNepEXOUT B AHTArOHHU3M.

Ora no3uuus JropkreiiMa paspuBaetcs B paborax T. [lapconca, ans
KOTOpOro JOBEPHE ABIAETCH, MYCTh U HE IKCIUIMLIMTHON KaTeropHei, HO
obnapatowieii 3HaueHHeM HopMmatuBHOCTH. MlHaue roeops, AoBepHe, MO
ITapcoHcy, sBnsercs ToH rpaHuueH, 6rarogaps KOTopoit H OCYILECTBIIA-
€TCA CylIeCTBOBaHHUE OTKPBITOM couuanbHoil cucteMsl. K TakoMy y6ex-
AEHHIO UCCEPTAHT NPUXOIUT, CPABHMBAA H PaCCMaTpHBas TOT MOAXO,
xotopslii [TapcoHc mpeanaraer And peiieHHd TaK Ha3bIBAEMOH AHIEMMBI
MEXIy YHHBEpCalnbHBIMH TPeOOBAHHMAMH M NAPTHUKYIAPHBIMH LENAMH.

! 3anagHoesponeiickas coumonorus XIX — nayano XX seka. M., 1996. C. 257.
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YueHsli 10/1araeT, Y10 AOBEPHE BHIPAXKAET CUCTEMHBIH XapakTep, T. €. B
CHCTeME «CYOBEeKT—IEHCTBHE» CHTYaLMs MMEET MOTHBALIMOHHOE 3Haue-
HME JJ19 COCTABJIAIOIIUX €ro HHIUBUIIOB.

OcCHOBHasA NMpPHYHMHA M COCTOSHME JOBEpHsA/HENOBEpHs B O0LUECTBE
ans [lapcoHca 3aBHCHT OT TOrO, HACKOJIBKO CHCTEMA YIOBJIETBOPEHHS 110-
TpebHocTeH (connanbHpIX ¢GyHKIHHA HHCTHTYTOB) COIVIaCYeTCA C OpHeH-
TalMOHHOCTBIO COLIMAJIBHOTO EHCTBHA.

ABTOp [enaeT BbIBOJ, YTO HOPMAaTHMBHUCTCKas MOAENb AOBepHA
T. Ilapconca ¢ukcupyet nozuuuio 6ecnpucrpacTHoro Habmonarens, HO
NPH3HAET JOBEPHE TOJIBKO B KAYECTBE CBEIEHUA APYroro MHAMBMIA K Bbl-
MOJIHAEMOH UM PONU. A MeXIy TeM HMEHHO H/ies HECBOIUMOCTH JIMUHO-
CTH K €€ COLMA/IbHBIM POJIIM OMNpPEAENAeT COBPEMEHHOE MpeCTaBIeHHE
0 JOBepHH'.

B Hexnaccuyeckoi COLMOMOrHH, TakMM 06pa3oM, npobieMa foBepHs
HUMeeT KaK KOTHHTUBHUCTCKMIA CMBICII, ONpeJesseMblil CyIIeCTBOBAHHEM
abCcTpaKkTHOM cHCTeMbl MPOU3BOACTBA M pHcka 3. ['ManeHca, BbICTynao-
weit B kauecTBe 6€3yCIIOBHOCTH, T. €. MPEANOCHUIKHY COLMAIBHOHN YBEpEH-
HOCTH, TaK M B KOHLEMNLMH CTPYKTYPAITHCTCKOIO KOHCTPYKTUBU3MA, rae
noBepue (PUKCHpYET HeOpAMHApHbIE CUTYallMH U MO3BOJIAET WHAMBHIY
He TOJIBKO COIVIaCOBBIBATh POJIEBBIE OXKHAHUA, YTO AOCTATO4HO npobie-
MaTH4YHO B YC/IOBHMSAX PECYPCHOIO HEpaBEHCTBA, KAK HAMpaBiATh CBOH
YCHIIHA HA YMEHBLIEHHE PAaCXOKAEHUH MeXIy OXHUIAHUAMHM U YCTpeM-
JICHUSIMH, BO3HHKAIOLIMMH B Pe3y/bTaTe OOBEKTHBALUMH (HENPHATHBIX»
JJIA HEro YCNOBHH.

IMaparpa¢ 1.2 «IIpoGiema noBepHs B poccHiickomM ob6uecTBe:
TEOPEeTHKO-MEeTOJ0JIOTHYeCKHHl acmekT MNocBslleH (GOPMHPOBaAHHUIO
TEOPETHKO-METOJOJIOrMYECKOr0 KOHCTPYKTa HCC/IeJOBaHHA, COIepKa-
meMy OOBACHUTENBHBIA BPHCTHYECKMH NMOTEHLMAll aHajlM3a pecypca
JOBEpHA K NpaBy B pOCCUACKOM ob1uecTBe.

B nuccepraliHOHHOM HCCNEJOBAaHMM TMOA4EPKMBAETCA, YTO AHANIU3
¢deHoMeHa foBepus npearnonaraeTr y4eT AByX TeHaeHuui. C onHoii cro-
poHsl, opManuzauud, NpUBOAALLAA K JOMHHHMPOBaHMIO (OpMabHBIX
NPaBOBBIX HOPM, C IPYToif — cOXpaHeHHe He(OPMaJIbHOTO JIOKAJIU30BaH-
HOIo JOBEpHs, ONpeJeIEMOr0 KaK YCJIOBHE PeryJHpOBaHUA Tex cdep

! Cenuzmen A. IpoGnema gosepus. M., 2002. C. 67.
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001LeCTBEHHOH XKH3HH, B KOTOPBIX (OPMallbHbIE UHCTHUTYThI OKa3blBa-
torca HeadbexTHBHBIMH. [Ipeanonaraercs, YTo MOHATHE NOBEPUS HE
OTpaHMYMBAETCA TOIBKO SKOHOMHYECKOH M MmojuTH4eckod cdepamu, u
B 6onblueii creneHn cgokycHpoBaHO Ha cepe MEXITMUHOCTHBIX OTHO-
wieHuit. K ToMy xe ans poccuiickoro o6LiecTsa XapakTepHO COYETAHHE
CTPYKTYPHBIX H CHMBOJIHUYECKHMX XAPaKTEPHCTHK AOBEpUs, KOrga OOHO-
BPEMEHHO M BOCMPOH3BOAATCA TPAAMLMOHHBIE JIOKANIbHBIE YCTAHOBKH, U
OYEBH/IHA TEHICHLHUA K «HMCANU3ALMH» OCYJapCTBa, KaK 3aMeUIeHHIO
AeHUMTa HHCTUTYLIMOHANBEHOTO I0BEPUA.

B3rman Ha cOBpeMEHHOE POCCHHCKOE OOIIECTBO HE MOXET OrpaHH-
YHBaThCsA KOHCTaTauWed MaccoBoro HeaosepHs. Ilpenens: nopepus pac-
IIHPAIOTCA MO Mepe pocTa Tex (GOpM COLMANIBHOH JeATEe/IbHOCTH, Iie
CJIEAYET YYHThIBaTh OaaHC B3aUMHBIX HHTEPECOB. 31€eCh BILIE U CTere-
HH PHCKA, B OTBETCTBEHHOCTH, H NIPaBOBas, H coLuaabHas. Mexzay Mex-
JMYHOCTHBIM IOBEPUEM H JOBEPHEM K FOCYAAPCTBY CyLIECTBYET BAKyyM,
B KOTOPOM H IOJTy4aeTCs NapaJoKCcalbHas KapTHHA: BbIpaXKeHHE A0BEPU
K rOCYAapCTBY KaK CJIEJCTBHE HEAOBEPHUS K «APYTOMY».

Pecypc noBepus He MOXET HHTEPIPETHPOBATHCA B CPABHHUTEILHON
npouenype. He npencrapnsercs nocTato4HO 060CHOBaHHBIM TO, YTO CO-
BETCKOE OOILECTBO BHEIUHE NPEACTARIANOCH ropa3ao Gosee CrioyeH-
HBIM, 4YeM HblHellHee GecrpaBHOEe H yTpaTHBILEe MILTIO3HH HAcelleHHe
Poccuu'. HecoMHeHHO, B OLIEHKY CHTyalUMH NOBEPHS MOXXHO BHECTH U
addexT counansHoOi nongpusaumu obLECTBa, KOTOPHIA B HE MeHbILEH
CTENEHH MMEET 3HAYEHHE, a Taloke H 3PPEKT HeIOBEPUA rOCYJapCTBEH-
HBIM MHCTHTYTaM.

Ilo MHeHHMIO aBTOpa AMCCEpPTAlLMM, MHCTUTYT NpaBa OKa3bIBaeTCa B
NapajoKcaNbHOH CHTyallMH, KOIZa, cOOCTBEHHO, €My MNPHMUCHIBAETCA
POJIb MHCTpYMEHTa HABEAECHMs NOPAAKa H, B MEHbLUEH cTeneHH, 3¢ dex-
THBHOIO XpPaHHUTENs COLMAILHON CIUIOYEHHOCTH. JJoBEepHe MOXXeT npes-
CTaB/LITLCA «HETPOHYTEIM» pecypcoM. Ho neno He Tonpko B TOM, 4YTO
GONBIUMHCTBO HaceNeHUs PYTHHH3MPOBAJIO JIOKaNsHOE noBepHe. [opas-
[0 BaXKHee TO, YTO CYLIECTBYIOLIHME YPOBHH NO3HIIMOHHOTO M UHCTHTY-
LHOHAIBHOIO JOBEPHS HE YIOB/IETBOPAIOT NOTPEOHOCTH HU COLMAILHOM

! CounanbHpiii KanuTam U COLMAIBLHOE PACCIOEHHE B COBpeMeHHoit Poccun. M.,
2003.C. 11
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OpraHM3alMHy, HH YCHJIECHHS COLMAaTbHO KOOPAMHHMPYIOLUEH pOSM rocy-
JapcTBa.

IIpenctaBneHHas B AMCCEPTALMOHHOM MCCIEAOBAHHHM «KapTHHA»
OCHOBBIBACTCS HA BBEACHHH B MCCJIEOBAHHUE, B KauecTBe 6a30BOro Kpu-
TepHA, HHCTHTYLIMOHANBHOIO JOBEPHA.

Ha ocHOBaHMHM KpHUTEpHA HMHCTHUTYLIMOHAILHOIO NOBEPHA MOXKHO
BBIJE/IUTh HECKOJIBKO KIIOYEBBIX HAMPABICHUH, [0 KOTOPHIM peaaH3yer-
A pecypc IOBEpHUs B POCCHICKOM 00OLIEeCTBE:

— noBepue kak HedopMasibHBIH COLMANIBHBIA pecypc, OpHUEHTHpPO-
BaHHBIA Ha NPEOAOJCHHE HIH PAaCLIMPEHUE CYLIECTBYIOLIEro KOpHaOpa
JIETHTHMHBIX BO3MOXXHOCTEH;

— reHepaaH3alus JOBepHs, JBHXEHHE K (popMalbHO-TIPaBOBOMY JI0-
BEPHIO, CBA3aHHOMY ¢ YCTPAHEHHEM NPOTUBOPEYMH MEXIY HOPMaMH H
ApoLEeAypamH, AefCTBYIOLIMM Ha JIOKAJIbHOM U MaKpOYpOBHE.

— apgarrrauys GopMasbHbIX (MIPaBOBHIX) OrpaHHUYeHHH K HedopMab-
HBIM MPAaKTHKAM HacCeJIeHHUd, YTO, Ka3anoch Obl, ABIAETCA napaaoKcab-
HBIM B YCJIOBUAX HEOBEPHA.

JHccepTaHT CHUMTAET, YTO JMHAMHMKA OTHOLUEHHS POCCHUSH K AOBE-
pHUI0 BO MHOroM OyneTr onpenenATbhcs TeM, KaKMM 06pa3oM HHCTHTYT
npasa BIMSET Ha CTaOMIBHOCTh COLMANBHOM CTPYKTYpPbl POCCHHCKOIO
ob1iecTBa, ¥ KaK 3TO OTPa)KaeTcs Ha COLMAIBHOM CaMOYYBCTBHH poc-
CHSH, a TaKoKe TeM, B KAKOH Mepe poccHiickoe 0b11eCTBO CyMeeT crpa-
BUTHCA C KPH3HCOM MO3HLIHOHHOTO (HHCTHTYLMOHAIBLHOrO) AOBEpHA,
OnpeaeNuTh HHCTHTYLHOHAIBHYIO HAEHTH(HKALMIO, a 3TO, B CBOIO
oyepenb, HENOCPEACTBEHHO CBA3aHO C BHIpabOTKOM CTpaTreruu ajanta-
UMM K opManbHO-NPAaBOBBIM LIEHHOCTAM, € BhIpabOTKOH MEXaHH3MOB
cornacoBaHus (OpManbHO-NIPAaBOBBIX LIEHHOCTEH M T€X YCTAHOBOK H
OpHEHTALMMH, KOTOPhIE XapaKTEpHbI U1 COLHMAJIBHOIO CaMOYYBCTBUA
HaceNleHHUA.

B rnaBe 2 «/JoBepHe K npaBy B BOCIPOH3BOACTBE COUHAIBHO-
CTH B pOCCHiHCKOM o0mecTBe» MOQUEPKHBACTCA, YTO PECYPC AOBEPHA
K NpaBy B POCCHHCKOM O6LLIECTBE 3aBHCHT OT CTPYKTYPHBIX YCJIOBUH U
HHCTHUTYLHMOHANBHBIX NPENOCHUIOK IIpaBa, KOTOPbiE M INPEACTABIAIOT
PaMKH aKTyaJM3aLlMH MccleayeMoro ¢eHOMEeHa B MacCOBBIX COLIHaIb-
HBIX CTPaTerusiX poccHsH.
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B naparpade 2.1 «PecrpykTrypn3anusa pocchiickoro o0mecrBa:
AOBepHEe B CHCTEMe CONHAJIbLHBIX OTHOMIEHHH) OTMEYaeTcsd, 4TO Ha
JOBEpHE K MpaBy OKa3bIBaeT BJIMAHHE TaKas COLUAJIBHO-CTATyCHas Io-
3MLIMA, KaK JOCTYI K NPaBOBBIM PECypCaM, YTO B YCJIOBHAX CEIMEHTH-
POBAHHA COLIHAJIBHOIO MPOCTPAHCTBA HAK/IAJbIBAET Ha OLIEHKY IIpaBa
aKLIEHThl Pa3AEIHTENBHOCTH U IIparMaTu3Ma.

JoBepue HMeET HEMOCPENCTBEHHOE OTHOLIEHHE K NPaBYy, MOCKONbKY
3TaLIEHTPHCTCKAs H JIOKAIMCTCKAA NapaJUrMbl Hy»KAAlOTCA ONpeaesieH-
HoM ofiueM 3HameHarene. CounanpHast CTpaTUGHUKALMA U COLIMANbHASL
aKTHBHOCTh Pa3jIM4HbIX TPy HACENCHUA, B KOTOPBIX U3MEHAIOTCA pe-
aJIbHbIE COLIHAJIbHBIE CTPYKTYPHhI, BOSMO>KHBI B PAMKAaX MOCTOSHHEIX 1pa-
BWI COLIMAIbHOM Mrpel. Ho MOXKHO caenars npeanosokeHue, 4To Kaxaas
coLManbHas rpyInna HMeeT Kak Obl CBOM CNoit cTpaTeryii, npuieM OHH He
OJMHAKOBBI H AKLCHT CAE/IaH Ha JOCTYN K pa3If4yHOro poja pecypcam. U
€CJIH OPaHHYEHHA HE HAKIIAbIBAIOTCS YEPe3 HHCTUTYLIMOHAIIbHBIE (Op-
MBI, TO HCXOJIHbIE YCJIOBUS ONPEEIIAIOTCA CTPEMIEHHEM K BOCIIPOU3BOA-
CTBY COLIMANIbHBIX TIO3HLIMH.

ABTOp AHMCCEPTALMH HCXOAMT M3 TOTO, YTO CAEdyeT BBIAETUTh «4H-
CThle» MOJajlbHble TPYMIbl, B KOTOPbIX AOBEPHE K MPaBy MOXET KOp-
PECNOHANPOBATLCA C OMNPENCICHHBIMH IPynnoobpasyloluMy napame-
TpamH, aenas Gonee WiH MeHee BEPOATHBIM PeATH3aLMIO KU3HEHHBIX
cTpateruii. Beap no cyuiecTsy couuanbHas CTPYKTYpa €CTh pa3BHTHE
COLHAJIbHBIX OTHOLUEHHH. M1 B 3TOM KOHTEKCTe BaXKHBIM ABJAETCS pac-
CMOTpeHHe kOMOMHaLMH «IoBepHe — NpaBo». B uccnenoBanum komnek-
THBa noz pykosoacTsom M. K. I'opiukoBa orMeuaeTcs, YTO MHTerpanbHO
LIEHHOCTBIO U1 POCCHAH SBNAETCA CIIPABEJIMBOCTb, npuueM 44 % u3
HHX XXHMBYT C IOCTOAHHBIM YYBCTBOM HECIPABEJIMBOCTH NMPOUCXOAALIE-
ro. Orciona oTpuuaTesnbHble 0OXXHAAHUA, CBA3aHHBIE C MOTEpeii AoBepus
K OOlIEeCTBY, K B3aHMOAEHCTBHIO C APYTHMH TpYINIaMH, ¥ BO3POCIIHE,
4acTO HecOBITOYHBIE, OXKMAAHUA rocyaapcra. M B CBA3M ¢ 3TUM pocT
CHCTEMHOIO AOBEpHA MOXHO 0003HAYHTh KAK HAKOIUIEHHE OTIMKEHHBIX
OXHJaHHH.

BbIAB/IEHO, YTO COLMANIBHBIE TPAEKTOPHUH POCCHAH HEU3GEKHO mepe-
CeKaloTCsA B IPOCTPAHCTBE «BIACTh — COOCTBEHHOCTHY. U, Kak uspect-
HO, XOTA M [0 KOHLIA He3aBepIUEHHAA Pa3feNeHHOCTb STUX HHCTUTYTOB
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M BIMAET Ha 3aMelleHHe JOBepHA NMPUHYKACHHEM HWIH HCKIIOYECHHEM,
NPOXOJIUT, XOTA U CPaBHUTENIBHO MEAJIEHHO, NpoLecC peabuInTaluuH co-
LIMaNBHOrO AOBEPHA.

ITpaBo, N0 MHEHHUIO aBTOpa CTAaHOBUTCA HE (POPMOH perynHpoBaHHUs
COLIMANBHBIX OTHOLIEHHUH, 3aKpeIUIeHHs COLIMAJIbHOIO CTaTyca HIIM €ro
H3MEHEHHUs MyTeM BKJIIOYEHUSA AOCTHXKEHYECKHMX JieraibHbIX MPaKTHK,
MpPOLIECC COLMANBHOIO PacCIOEHHA, KOTOPOE CBA3aHO C HapylEHMEM
NPHHLMNA MEPUTOKPATHH, BBIBOOUT Ha NeEpBbIH Iu1aH 61M30CTh (IHCTAR-
LIMIO) OT COLIMAIBHBIX pECYPCOB, Ilie OTCYTCTBHE 3KOHOMHUYECKOH MOTH-
Bal{MM [TIOPOXK/IAET UCNOIB30BAHHE NPaBa B KAYECTBE HHCTPYMEHTa nepe-
pacrnipeneneHus coOCTBEHHOCTH, kanurana u TpyAa. M ecnn obuectso
pacnajgaeTcs Ha ONpeAeICHHbIE COLHAIBHBIE CETMEHTBI, TO H BOCIPHS-
THE NpaBa Ae3UHTErPHPOBAHO, T. €. PEYb HAET HE O pa3HOOOpa3HH OTHO-
LIIEHHH K IPaBy, KOTOPOE, ECTECTBEHHO, 65U10 ObI CBA3aHO C COLMANIBHBIM
KAIIMTAJIOM TpYIIbl, a npeobnajaeT NO3ULMA HaKOIUIeHHA 6€3011aCHOCTH
WIH aKTUBU3Ma, HO MIPHHATOrO KaK NparMaTH3M [pasa.

CoumnaneHple MO3ULMH OTPAXKAIOT, Ha B3N [OHCCEPTaHTa, [BE
MPOTHBOMNOJOXKHBIE MO CYLIHOCTH TEHASHLUHUH: C OAHOH CTOPOHBI, PacTeT
ZIOBEpHE K CBOMM BHYTPH Ipynisl, ¢ ApYroi — B IOPOroBOM 3Ha4€HHH Ha-
XOAUTCH NMO3ULMOHHOE JOBEPHE KOTOPOE MPEANONaraeT HCIIOJIHEHHE Po-
JIeBBIX OXKHUAHHUH, TO, 4TO, N0 J{topkreiiMy, aBnseTca 06bEeKTUBHOH OCHO-
BO# COLIHANBHOIO B3aUMOAEHCTBHA, OPraHHYECKOH COTHMAAPHOCTHIO.

Tak kak poccuiickoe 0OLIECTBO fABISETCA CErogHs COLMAJIbHO-
JE3UHTErPUPOBAHHBIM H IMEPEXKUBAET COLHANBHYIO AHGPEPEHLHALMIO,
MBI MMeeM JeNno yxe c 0Oojee WIM MeHee YCTOHYMBOM COLMANBHOM
CTPYKTYpO#, BKItovatoweii B cebs anuTy, cpeanuii knacc, 6a3ucHele co-
LManpHeie cIor. [OBOpUTE O MpHUYHHAX AOBEepHA/HenoBepHa B obluecTBe
ClleyeT, BbIABHras Ha NEPBLIA IUIaH HE TOIBKO HEraTHBHbIE TEHACHLIMH,
HO H TO, YTO ABJIAETCA CJeACTBUEM aucGanaHca COLHAIbHBIX HHTEPECOB,
COLMAIbHOM AUCIIPONIOPLHOHAIBHOCTH .

MOXHO MpeanoiOKUTh, YTO COLMANbHbIE TPYIHIbi B POCCHHCKOM
obecTBe Tak U He BhIPabOTATH MEXaHU3MBI APTHKY/IALMH CBOHX HHTE-
pecoB, koTopsbie 6l MAEHTH(HULMPOBAIH HX C NPaBOBOM CHCTEMOM. Ecu
B Poccuu cnokunuck rpynnsl (NpearnpuHUMaTENH), KOTOpPbIe OTOXKAECT-

! Manxeum K. luarHo3 Hawero BpemeHd. M., 1994. C. 287
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BJIAIOT €64 C MyCTh W HE COBEPLUEHHBIM, PHIHKOM, H HACEJIEHUE BU/IMT,
BOCIPHHHUMAET MX KaK PBIHOYHBIH KJIacc, TO B COLMAJILHOH CTPYKType
poccuiickoro obiecTa He 06Hapy»eHa IpyIna, KoTopas OfMpanach Obl
Ha mpaBoBble HOpMBI. IIpaBo, ckopee, NEpeHOCHTCA Ha «abCTpakTHOE»
rocyiapcTBO, a €ro IUTIOCHl U MHHYCBI CBA3aHBI C JIeATeNIbHOCTHIO Opra-
HOB BIIACTH.

B naparpade 2.2 «MHCTHTYynHOHAALHbIE NPEINOCHLLIKH AOBE-
pHSl K mpaBy» OCYLUECTBIEH aHaNH3 MHCTUTYTa NpaBa B POCCHHCKOM
of1ecTBe, YTO CBA3AHO C BBLIABJICHHEM TEHIEHLMM 3allpoCca Ha OTKpBI-
Thl€ yHKLMHM HHCTHTYTa [PaBa M COXpaHEHHUEM PEalIbHBIX HEMPABOBBIX
NpakTHK, 00yCNIOBNMBAIOLIMX PACXOX/EHYE MEXAy AOBEPHEM K IpaBYy,
KaK 6€3yC/IOBHOCTH COLHAJIbHBIX OTHOILEHUH, U HEOBEPHEM K CTPYKTY-
paMm, HaJleNIeHHBIM NPEACTaBUTENBLCTBOM H peasin3aliyeii npasa.

HHCTHTYT npaBa, MOXXHO NpE/NONOXKUTh, YTBEPAUBIIKUCE B 0011e-
CTBEHHOM BOCIPHATHH KaK (yHKLIHOHAIBHBIN, UCTIBITHIBAET HEJOCTATOK
JNOBEpHs, HO MpEXIe BCEro B TeX cdepax, KOTOPbIE 3aTPArUBalOT HEIO-
CPEICTBEHHYIO KU3Hb poccHsH. Tak, cynebHoit cucteme nosepsior 21 %
PECIOHIEHTOB, HE A0BEPAIOT — 56 %'. A uMeHHO cyaebHas cHcTeMa npu-
3BaHa OXPaHAThL NpaBa rpa)KAaH, pa3pellarh COLMAlbHbIe KOHQIUKTBI 1
cnocobCTBOBaTh YTBEPXKAEHHIO 3aKOHHOCTH B obwectee. Ho, ¢ apyroi
CTOpOHBI, pelyLlHPOBaHHE MpaBa K CyAeOHOH cHCTeMe COOEPKHT orpe-
AeneHHble H3IePKKU. Bo-nepBeix, B poccuiickoM o0LiecTBe He pa3BH-
Ta KyJlpTypa cynebHoro pa3buparenscTsa, YTO CBS3aHO M C TpagHLUEi
HEMUCaHOH npap/bl (HEMMCAHOTIO MpaBa), H C HEJOCTATOYHOM MPaBOBOM
KOMIIETEHTHOCTBIO HaceaeHUuA. Bo-BTophIX, OTHOLIEHuE K cyaeOHOl cu-
CTEeMe, B LIEJIOM, OTPaXKaeT NEPEHOC NMpaBa Ha AOBEpHe K rOCYJapCTBY.
U cynebuas cuctemMa He BOCIPHHMMAETCA HE3aBHCHMO OT [OCYAapCTEa,
KaK TPETbA BJIACTb.

ABTOPOM BBIABJICHO, YTO CYLIECTBYIOILAs CHCTEMA Pa3jeseH s JIMY-
HOH (mpuBaTHOH) cdepbl, kak cdepbl HeDOPMAIBHBIX OTHOLUEHHH, M
HaJIO)KeHHe AEHCTBUA NpaBa TO/bKO Ha MyOaHuHylo cdepy, Ha ypOBEHb
B3aMMO/IEHCTBHS C OOIUECTBOM M rOCYJapcCTBOM He MPEACTaBIAET BO3-
MOXXHOCTH CYHMTaTh, YTO PECYpPC A0BepHA (JIOKATH30BaHHOE AOBEPHE) MO-
XET TpaHCHOPMHPOBATHCA B JOBEPHE K HHCTHTYTY NpaBa, eClid BO3pac-

! Yero onacarorcs poccuane? M., 2008. C. 44.
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TET €ro BiAMAHHE (0OHApYXKHMTCA TEHAEHLMA) K GOpMau3aLiul MHKpO-
OTHOILUEHHH Ha COLIMAIbBHOM MHKPOYpPOBHE. 3TO 03HAUYaeT, YTO HHCTUTYT
npaBa He TepAeT PENpPECCHBHEBIA CMBICI, MOXKET HE BOCIIPHHHMATHCA KaK
yrposa B NpPUBaTHOH cdepe, HO COXpaHAETCA AOCTAaTOYHAsA JUCTAHLMA,
KOTOpas He I03BONAET FOBOPHTH O JIETaU3aLiMH MOBCEJHEBHON XHU3HU
poccHiickoro HaceneHus. Tem Gonee, 4TO Aake B PHIHOYHBIX MPOABH-
HYTBIX cdepax, H CpPeH TeX CIIOEB HACEJEHHSA, KOTOpbIE ABIAIOTCA OIO-
poi#i coBpeMeHHOro o61iecTBa ()kMTesIel MerarnonucoB, CpefiHero Kiacca
NpeanpHHUMAaTeNei) HHCTHTYT NPaBa, CKopee BOCIIPHHHUMAETCA Kak NoJ-
CTPaXOBOYHBIH HJIH KAK HHCTPYMEHT JOCTH)KCHMA KBa3HKO/UIEKTUBHBIX
ueseH, B OTCTAMBaHUH MO3ULMH C rOCYJapCTBOM.

H 5T0 06CcTOATENBCTBO, HA B3MIAA AUCCEPTAHTA, HE MOXKET aCCOLMH-
POBAaTECs TOJIBKO C HECOBEPLICHCTBOM IIPaBa WM C TEM, 4YTO NPaBO MC-
MONB3YETCA KAK MHCTPYMEHT peayid3alivi rpynnoBbix HHTepecos. [lpu-
YHHOM CPaBHHTEBEHO HEBBICOKOIO YPOBHS AOBEPHS AB/IAETCA BCTPaHBa-
HHeE MpaBa B CHCTEMY CJIOKHBLIHXCA He(OPMabHBIX OTHOUIEHHUH.

K Tomy e pocT noBepHs He O3HA4aeT POCTa YBAXMUTEIBHOIO OT-
HOILEHHA K MpaBy, KaK HMHCTaHLMH, obnajaiowmei npuzHakamu no6po-
BOJILHOCTH. MHCTHTYT npaBa 10 CHX nMOp BOCMPHHUMAETCSA KAK HHCTUTYT
06s3aTenbHOrO MCMOJIHEHHA, TO €CTh JoBepHe kak cdepa, moanaaato-
1as noj onpeaeseHde HepopManu30BaHHOIO O0IeHHs, He MOXKeT ObITh
NEepPeHECEeHa B OTHOLIEHHM AOBEPHA K MHCTUTYTY IpaBa, Kak Mnpoueaype
J€MOHCTPALIMH JIOIBHOCTH K MOCYAapCTBY.

JlMccepTaHT Aenaer BBIBOJ, YTO Haubosee ONTUMANBHBIM ABIAETCA
BBIAB/ICHHE W aHAIU3 YCJIOBHH (PyHKLMOHMPOBAHHA HHCTHTYTa MpaBa B
poccuiickoi obuectse. Ha nepsblit B3rnan kaxeTcs, 4TO OTBET JIEXKHUT Ha
MOBEPXHOCTH. Peub HIET 0 Tak Ha3pIBAEMOH «MapruHaIM3aLMuy» [PaBa,
O BBLITECHEHHH Ha HEMPUOPUTETHBIE (MEPH(EPHIO) COLMANBHBIE OTHOMIE-
HHS H CIIOXMBIIYIOCS MHCTHTYLIMOHaNbHYI0 cucteMy. Ho 3neck ymecteH
BOIIPOC O BOCIPUATHH, O CyOBEKTHBALIMHU NPaBa, KAK HHCTUTYTA B COLM-
aNnbHbIX NO3MLIUAX HaceneHus, 00 HaeHTU(UKALIMK HaCeNeHHs C Jlerab-
HBIMH COLIMaJIBHBIMM NpakTUKaMu. IIo3ToMy HEOGXOAMMO He TONBKO BbI-
AB/leHHe (yHKIHMOHAIBHBIX NapaMeTPOB MpaBa, HO M B NIEPBYIO OYepenb
BOCIIpUATHE MpaBa Kak MHCTHTyTa. CoumanbHble o6paskl MpaBa MOryT
CYLLECTBEHHO BIIUATH HE TOJIBKO Ha OLIEHKY, HO H Ha (yHKLMOHANBHOCTB/
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IJnc¢yHKUHOHANBHOCT NpaBa, BBIAEIIEHHE JIATEHTHBIX WM OTKPBITHIX
byHKUM.

Bonee BepoSTHBIM, CUMTaeT aBTOp, NMpeACTaBAAETCA HapalllHBaHHWE
pecypca 1oBepHs K MpaBy, HCXOIs W3 NepeBofia MPaBOBbIX CXEM U3 «ce-
poro» B OTKPBITOE COCTOSHHE W FeHEpaTM3allMH U3 JTHKBHIALWH Oedu-
LIMTa MPaBOBBIX PECYPCOB IMyTEM COLMATBHOM KaMUTaIH3alHH TpaBa, TO
€CTb €ro nepeHoca M3 cepel rocyIapcTBeHHONH KOMMETEHLMH B cdepy
TeX TPy, KOTOphlE MO COLMAIbHO-NPOpECCHOHANBHBIM YCTaHOBKAM
OLIYIIAIOT BOCTPEOOBAHHOCTH B NPaBe, HMEIOT OTYETIIHBO BbIpAXKEHHBIH
MpaBoBO# 3arpoc.

B rnase 3 «/loBepne k npaBy B cOnHAJILHOM BOCIIPHATHH pocC-
CHAH» paccMaTpHBaeT CyObeKTHBHBIN acleKT pecypca JOBepHUS K IpaBy,
OCHOBBIBasICb Ha BOCMIPUATHH POCCHAHAMH NPaBa M CTENEHH 3HAYHMOCTH
B COLIMAJTBHBIX JMCTIO3HLIMAX POCCHIICKOTO HaCeNIEHHA.

B naparpade 3.1 «Pecypc 1oBepHs K NpaBy: Cy0ObeKTHBHOE H3-
MepeHHe» TOIYEPKHBAETCA, YTO COLMalbHbIE JUCMO3MLIHH DPOCCHSH
OMpeNeNAIOTCA CTepeOTHITH3allNEH MpaBa, YTO OPHEHTHPYET Ha Mpeob-
JlaJlaHke PENPECCUBHOTO (TPaIHLIMOHHOTO) H ONEKYHCKOro o6pa3oB npa-
Ba M CMocoOCTBYET 3aKperIeHHIO NepeHoca Npasa Ha cdepy OTHOLLIEHHH
HaceJIeHHs M rocyapcTBa.

ABTOp AHCCEPTALMHM HCXOAMT M3 TOrO, YTO 0Opa3sl npaBa B poccHii-
ckoM ofuiecTBe HHEpUHOHHBI. Y B epBylo ouepens cleyeT roBOpHTh O
PETNPECCHBHOM, KapaTe/lbHOM aKLIEHTe NpaBa, MpaBa, KoTOpoe MPHHUMa-
€TCA KaK HHCTPYMEHT pa3la4d KHYTa H, B MEHbILIEH CTENeHH, MPSHHKA.
C ueMm cBs3aHa Takas «kpoBoxaaHocTh»? Ha Haw B3ran, npoGnema co-
CTOHMT B TOM, YTO CJIOXKHJICA YCTOHYMBBIH CTEPEOTHII, YTO CYIIECTBYIO-
IHE MPABOBLIE HOPMBI CITYXKHIH U CITYXKaT «IIMPMON» A COBEPLIEHHS
B 0011ECTBE COLMAIbHON HECTIPaBEAIHBOCTH, HITH K TOMY, YTO HanpasJie-
HBI B YTOZly TOJTBKO Y3KOMY KPYTY JIFOIIeH, pOCCHIACKO#H 3JTHTHI B TO BpeMH,
KaK HaceJIeHHE HE MOXKET BOCIONBb30BAThCA «OlaraMu» mpaBa U IeHCTBY-
€T MO CXeME JAOroBOpeHHOCTH (TakoBbIX 13 %) no cpaBHeHuio ¢ 10 %,
KTO >kenan 6b1 0OpaTHTECS B MOMCKAX CMIPABEUTHBOCTH B CYOBI. 3TO He-
GonbiIoe pacxoxIEHHE CBHAETENLCTBYET O TOM, 4TO B JESTEIBHOCTHO-
MOTHBALIMOHHON CTPYKType ROBEPHE K NpaBy pa3MbITO, YCTyNaeT narep-
HAJIMCTCKHM H MapTHKYIAPHCTCKUM HaCTPOEHHSAM.
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Mo2KHO cUHTaTh, HTO IOBEPHE K NpaBY Kak COUMaNIbHBIA pecypc Kop-
pesTMpyeTcs ¢ COLMaNbHBIM 671aronoyyseM pocCHsH, K KAKOBBIM IpyTima
uccneponareneit Bo mase ¢ M. K. TopuikoseiM oTHOCHT 35 %. U nosepue
B 3TOM CMBIC/IE€ BHICTYTIA€T KaK OMMO3MLMA, aIbTEPHATHBA COLMANbHOM
arpecCHBHOCTH, KOTOpas B POCCHICKOM O0ImecTBe HE JOCTHIaeTCsa KOH-
LEHTpalHeH B KaKHX-TO KOHKPETHBIX COLIMANbHBIX IPYMIax, HO TEM He
MEHee XapaKTepHO 1S KaXKAOro MATOro pOCCHAHHHA.

YenosHo, poccHiickoe HaceneHHe pa3enseTcs Ha TPH rpyTIbL:

— TeX, AJI KOTO JIOBEPHE K MpaBy BHICTYMAET OCO3HAHHOM JKH3HEH-
HOI1 noTpebHoCThIO. K TakoBBIM, OTHOCHTCS TPETh HAacENEHHS;

— HEONpeeNUBIIHECS, KOTOpPble OrPaHUYHBAIOTCS, IEKIapHPYIOT
CHCTEMHOE JOBEPHE MO OTHOLIEHHIO K MpaBy, Kak K HHCTUTYLIHOHAIBHO-
MY JOBEpHIO, BLIOOPOUHO, CHTYaTHBHO;

— ayTcaiifiepbl JOBEpHs, Y KOTOPBIX IOBEPHE B OMMTHMAJIEHOM CMBIC-
Jie HOCMT JIOKaJIbHBIN XapakTep.

Takas rpanauus, ABNAACh ONepaLHOHANBHOM, MO3BOJISET FOBOPHTDb O
HEPaBHOMEPHOCTH PacrpefieleHHs pecypca JOBEPHS B JKM3HEHHBIX MO-
3ULUAX poccusH. M B ciimy 3Toro poccuiickoe o6InecTBO Helb3s Ha3BaTh
obL1ecTBOM abCONOTHOrO HENOBEPHS, HO M 10 O0LIECTBa, B KOTOPOM OBl
JOBepHe K NMpaBy KaK MPHU3HAK rpakIaHCKOro obLIecTBa U MpaBOBOTO ro-
CyAapcTBa JOMHHHPOBAIIO, €Ille, HABEPHOE, OATEKO.

Cnemyer npuHAMare BO BHUMaHHe TO OOCTOATENBCTBO, YTO B BOC-
TIPHUATHH HaceJIeHHs NPABO YCTYMAET MO CMBICTY COLMANbHON CripaBen-
nuBOCTH. C MpaBOM YacTo CBSA3BIBAETCA HEAOCTATOK JOBEPHSA, HCUE3HO-
BEHHE NMPUBLIYHBIX K06pOCOCeNCKHUX, HCYe3HOBEHHEM 1o6pa U coLManb-
HOHM KOHCONHMAWPOBAHHOCTH, M POCTOM COLIMAJIBHOrO OAHHO4YecTBa. Te,
KTO 6€3yCIIOBHO NPUHUMAET JOBEPHE KaK MEXAHHU3M JIETHTHMHBIX COLH-
JIbHLIX KOHQIUKTOB, CUMTAIOT, YTO IOBEPHE K MPaBY MOXKET MPUMEHSThb-
s TOJBKO MO OTHOLIEHHIO K IPYTHM WITH, XKeNaTeabHO, B OTHOLIEHHUAX C
rocy1apCTBEHHbIMH CTPYKTYpPaMH.

Heo6GxonuMo OTMETHTBH Takke, YTO CYLIECTBYKOLIas B OOLUECTBE
HEYBEPEHHOCTh B 3aBTPallHEM JHE, OaXe CPEAH MOJIOIEXKH, BHI3bIBAET
B Ka4€CTBE MOCJICACTBHUA CACPKAHHOE OTHOLIECHHE K NPaBy, MOCKOIbKY
NpaBo acCOLUUHPYETCA C OPANHAPHBIMH, CTaOUIBHBIMH CUTYaLHAMH, CH-
CTEMHBIMH OTPaHHYCHHUAMH, 2 B CHITy HEYBEPEHHOCTH, PECTIOHIEHTHI He
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CKJIOHHBI CBA3BIBaTh ce6s 00A3aTeNbCTBAMM.

CouuanbHble AUCITO3ULIMK POCCHITCKOTO HaCENEHHS, TaKUM 06pa3oM,
JEMOHCTPHPYIOT, YTO HE CYIIECTBYET KOPpEJIALMU MEXIY COLMABHO-
HUMYILECTBEHHBIM IMONOKEHUEM, KOTOPOE NPHHATO B KaU€CTBE OCHOBHOIO
KpPHUTEPHS COLMaNbHOM nuddepeHIrauy, 1 YCTaHOBKaMH IO OTHOLIE-
HHUI0 k npaBy. CTaBKa Ha JOBepHe/HEOBEPHE CKOPEE Pa3MBbITa, YeM KOH-
LIEHTPUPOBAaHa B Pa3NM4HBIX cCOLMaNbHBIX rpynnax. M cpennuii kiacc B
3TOM CMBICJIE NPOABIISET HEOOHO3HAYHYIO, BO MHOIOM HEONpeeIeHHYIO
OLICHKY TIpaBa.

OcHoBHas npobneMa COCTOMT B TOM, YTO JIMYHOCTHAsA, WHIWBH-
IyalbHO-OPHEHTHPOBaHHAs TO3ULIMA BO MHOTOM ONpeAenseT OTHOLIE-
HHE POCCHAH K MHCTHTYTY rnpaBa. [T03ToMy BO3MOXKHBI ITOBOPOTHI B H3-
MEHEHHH KaK B OTHOIUEHHH K MNpaBy, TaK U B OTHOLUEHHWH K rOCYAapCTBY,
KOTOpPOE BBICTYTIa€T HE NPOCTO OCHOBHBIM HCTOYHHKOM, HO U CAMOJIOCTa-
TOYHBIM CyObEKTOM MpaBa.

ABTOp AMCCEPTALIHH MOJIAraeT, YTo NpoBoauMele B Poccuu npaBoBble
pedopMbI BrIOJIHE YKIIaABIBAlOTCSA B pallHOHANbHBIE KaTETOPHH U MPOBO-
IATCA JIIOABMH JOCTaTOYHO KOMNeTeHTHBIMU. Ho B cO3HaHWH HaceneHus
NPOYHO YTBEPAWIOCH YOEKAECHHE, YTO MPABO HE ABJIAETCA HHCTUTYTOM,
obecnevHBaroLIMM PaBEHCTBO BCEX MEPENR 3aKOHOM, obecreuHBalolyuM B
TIEPCTIEKTHBHOM CMBIC/IE HEPABEHCTBO BO3MOXHOCTEH, a TakkKe TO, YTO
3a NpaBOM COXPAHAETCA PeCypc CHCTEMHOro orpaHuyeHus. Bnusarens-
HOCTb aHTHIIPaBOBBIX YCTaHOBOK — CIIEICTBHE B CHCTEMHOM CMBICIIE He-
3aBEPLUIEHHOCTH 3KOHOMHYECKHX M COLMaJIbHBIX opraHuzauuid. Ho oHa
e UMEET U Onpe/ieseHHOE MO3UTHBHOE 3HaUYCHHE.

ABTOpa AuccepTauny ob6HaleXXHBaeT TOT (akT, YTO JOBEpHE K Mpa-
BY ABJIETCS BOCTpe6OBaHHON MOTPEOHOCTHIO POCCHICKOTO HaceNeH S B
TOM CMBICJIE, YTO, OCO3HABaA Y3KHE paMKH JIOKalIH30BaHHOTO JOBEPHS U
He3((HEKTHBHOCTb CHCTEMHOIO IOBEPHSA, HE OMHPAIOLIETOCS Ha MpaBo-
BYIO KOMIIETEHTHOCTb, POCCHSHE, AeNas MOMpPaBKH Ha HECOBEPIIEHCTBO
npaBa, OPHEHTHPOBaHBb! (KaXAblH BTOpoi) Ha Ge3ycoBHOE HCMONHEHHE
3aKOHa, 4TO, KOHEYHO, HE O3Ha4YaeT AOBEpPHs K NpaBy Kak TAKOBOMY, HO
BITMAET Ha COLHAJIbHBIE AUCIIO3HWLIMH, KaK LIAHC BbIpaBHUBaHUA (Jierd-
THUMalMH) cnocoboB, KOTOphle OMpeneNieHHbIM 00pa3oM CONEHCTBYIOT
BKJIFOUEHHIO peCcypca AOBEPHS K MPaBy B COLMATBHBIC MPAKTHKH.
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B naparpade 3.2 «IlyTn popMHpOBaHHES NpPaBOCO3HAHHA Hace-
JIeHAS B KOHTEKCTE AaKTYaJIH3aIHA pecypca J0BepHE» ONpPEAEIsIoTCs
MEepCTIEKTUBEI POCTa pecypca AOBEpHs K MpaBy B pocCHiiCkoM obimecTse
Kak YCJIOBHs COLMaNbHOI CONMIAPHOCTH U COLUMATIbHOM CTabHUIBHOCTH.

Pecypc nosepus k mpaBy MMeeT ABa acriekra. Bo-niepBrIx, ykperieHue
WHCTHTYLIMOHABLHBIX TPE/TIOCKUIOK TpaBa, T. €., J0Ka3aTelbcTBa 3ddex-
THBHOCTH NMPaBOBBIX HOPM M HE CTOJILKO B HOPMAaTHBHOM acCIeKTe, CKOJIb-
KO C TOYKH 3PEHHA BBHINOAHOCTH MO CPABHEHHIO C HEJeTalTbHBIMH; NpHBe-
JeHue K GopMyie, KOraa H3ep>KKH NPaBOBOi TPaHCAKUMWH IPEBbIMIAIOT
BBINOAY OT HMX. Bo-BTOphIX, Takke MepcrneKTHBHBI Koppeniuus obpa3os
TipaBa, BOCTIPHATHE [TpaBa B COLMATBHBIX JUCTIO3ULIMAX poccusH. Bruarne-
HO, YTO 3TH JBa [TPOLIECCA HE TaK YK pa3/iesIeHbl MEKIY coO0#, MOCKOIBKY
OT MHTEPHAIH3ALMH HHCTUTYLIMOHAIBHBIX HOPM, OT MPaBOBOii COLMAIH3a-
LM 3aBHCHUT BKJIIOYEHHOCTH/HEBKITIOYEHHOCTh pPecypca AOBEPHA K IpaBy
B XXM3HEHHBIE TIO3HLIMH, a )KH3HEHHBIE YCTAaHOBKH COAEHCTBYIOT HCIOMb-
30BaHHIO OTKPBITBIX, @ HE JIATEHTHBIX (yHKLHH HHCTHTYTa NpaBa H MHHH-
MM3HPYIOT KEJTaHHE BOCIONB30BAThCA PECYpPCOM MMpaBa JUIA JOCTHXKEHHS
Y3KO IpYTITOBBIX HITH HHAMBHIYATbHBIX (MHIWBHIYTHCTHYECKHX) LieJeH,
3aMeLIaHHbBIX Ha MPaBoBO# GE30TBETCTBEHHOCTH.

Pecypc nosepus k npaBy HyXJIaeTcs B HHCTHTYLIHOHANBHBIX Mpea-
MOCBUTKAX Ha TPEX YPOBHAX: 1. COBEpIIEHCTBOBAHHE CHCTEMBI ITpaBa Kak
perynsaropa COUHaibHBIX OTHOLIEHHH; 2. YCHIEHHE COLMAJILHOIO KOH-
TPOJIA 332 CTMIONMHEHHEM TIpaBa; 3. BO3MOXXHOCTH BKITIOYEHHOCTH MaKCH-
ManbHO GONBUIOTO KOJMMYECTBA HACENEHHA B MCTOIb30BaHHE MPABOBBIX
pecypcoB.

Kaxk BbIgBIIEHO, C MPaBOM HE aCCOLMMPYETCA BO3MOXKHOCTD YCIexa.
H MHCTUTYT npaBa HCNIBITBIBAET TOT Xe 3P dEeKT CHIKEHNS HHTepeca, H
10 OTHOLLEHHIO K MOMUTHKE. Y eciiu B NMONKTHKE NMPOCMAaTpHUBAETCA OT-
YETJIMBO BBIPAXXEHHAA TEHACHUMA JEHACONIOTH3aLHH, TO M0 OTHOMEHHIO
K mpaBy ¢opMHpyeTcs HECKOJIbKO HHOE M3MeHeHHe HacTpoeHwit. Tak,
3/1€Ch 3aMETHO MEHBIIIE TeX, KTO HE MHTEpECYeTCs NMPAaBOM, HO NPH 3TOM
He OTAaeT NMpeanoYTeHHe MpaBy Kak MeHHCTpUMOBOMY (6a3HCHOMY) WH-
CTHTYTY POCCHICKOro obuiecTsa.

Ha B3rnan auccepranTa, HapalMBaHHE pecypca JOBEpHA K Mpasy ¢
BBIXOIOM Ha CHCTEMHBII YPOBEHB CBS3bIBAETCA C MEPEHOCOM NOHHMaHHS
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nipaBa COUMATILHOIO MUKPOYPOBHS Ha YPOBEHb COLIMAJIbHOM HHTEpaKLMH.
AKTHBHEIM TIPaBO CTAHOBWTCS B Ka4eCTBE COTIACHTENLHOTO, JOTOBOP-
HOro MexaHM3Mma B obmecTBe W rocygapctse. Pecypc noBepus k npaey
HUMEET MepCreKkTUBY XOTa Obl MOTOMY, YTO HCYEplaHWE pecypca caMo-
TIOJIaTaHUA ¥ COLMANILHOTO ONTHMH3Ma, KOTOphIE TMPOSBISIOTCA B KpH-
3HCHBIX YCJIOBHAX, MEPEOPHEHTHPYET HaceleHHe Ha TMOHCK He CTOMBKO
JIMYHOCTHO-CHMBOJIHYECKHX, CKOJILKO CIMIOCOOHBIX OKA3bIBATh BIIMSHHE
Ha CoLMAIbHBIE TTIO3ULMH MEXaHU3MOB.

ABTOp ZienaeT BBIBOI O TOM, YTO 3aCTOMHOE OTHOLIEHHE K MPaBy, TO
€CTb OTHOLIEHHE Kak K MHCTPYMEHTY BIIMSHHSA rOCYAapCTBa, ONEKyHCKHX
OXXHMIAaHWH WITH, HaNPOTHB, PENPECCHBHOTO MEXaHH3Ma, XOTA U ABJIAETCS
YOENIOM MHOTHX, HO MEHSETCS B CTOPOHY NOHHMAaHUS PECTYTHTHBHOCTH
npasa, KOTopoe Obl OrpaHH4YHBAJIO BEPOSATHOCTh MONANaHWs IPyNIbl Co-
LIMaJIBHOTO perpecca, 00ecreyHBano MHHUMYMBI COLIMANTBHBIX M Tpax-
JAHCKWX MpaB W, IIaBHOE, MOANEPKUBAIO YCTOHYHBOE COLIMAIBHOE Ca-
MOYYBCTBHE.

C 3THX NMO3ULHI HHCTHUTYT NpaBa MOXXET CUHTATECS OOBEKTOM HIECH-
TH(QUKALHH CO CTOPOHBI HACENEHHS MPH YCIIOBUH, KOHEYHO, YTO MpaBo-
Bble HOPMbI aKTyalM3UpOBaHbl KaK HOPMbl COLIMANIbHOM NpoGHIaKTHKH
¥ COLHMaJIbHOrO corflacoBaHus. He DOMKHBI ycriokaWBarh Bepa B Tyquiee
6ymy1ee U TO, 4TO HafeXkAa He MOKUAAeT poccHAH. Takas NMo3uus Npu-
BOJIMT K KpaXy ITpaBa, TaK Kak WUTFO30pPHA B KOHTEKCTE pekHMa OTIOKEH-
HOTO OXUJaHHA.

BeaycnorHo, obelaromM SBISETCS MOBBLILIEHHE COLMATILHOTO Tpe-
CTWIKa NpaBa KakK pecypca, KOTOPhIii He TONBKO MCIONb3YETCs B CHTYalUH
pasMe>xeBaHHA C APYTHUMH, OTIPEeNIeHHs IPUBATHOM MO3HLIMH, COXPaHEHHS
HHIUBHOYaNbHOH CBOOOMBI, HO M «3aBA3aH» Ha BBHIMOJHEHUH B3ATHIX Ha
ceba 06s3arenbeTB, GOPMUPOBAHUH JONTOCPOYHBIX OTHOLLEHHI HE TOJIBKO
C aKTyaJTbHBIM M NOTEHUHATEHBIM OKPY)KEHHEM, HO M C OOIIECTBOM.

Takum o6pa3oMm, OuccepTalMOOHOE HCClIeNOBaHUE BHIABIAET TPH
MarucTpajbHbIX HanpapJIeHHs COBEPLIEHCTBOBaHHA (HapallMBaHHE pe-
cypca HOoBepHA K TpaBy) MpaBa B 00LIeCTRe:

IIpaBo xak MeXaHHW3M COLMAIBHBIX HHHOBALIHA, CONEMCTBYS CTAHOB-
neHro 6a3UCHBIX MHCTUTYTOB OOLIECTBa, UHCTHTYTa COOCTBEHHOCTH,
WHCTUTYTa TNpaB, HHCTUTyTa 00pa30oBaHHA, HE MOXKET CUHTAThCS OKOHYa-
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TeNbHBIM BHepeHWe mpaBa npeanonaraeT HHTEPHAIM3ALMIO NMPaBOBBIX
HOpM, TpeBpallieHHe B MO3WLMH IpaxaH, B YCIIOBHUA BOCIPOM3BOJACTBA
COUMANTbHBIX TIO3WLMH rpakaaH, B HACHTHYUKALMIO ¢ HHCTHTYTOM Mpa-
Ba. MHOro roBOpHTCA O HEPLIHOYHOMH KYJIBTYPE POCCHSAH, O TOM, YTO B HX
OpHEeHTaLMAX MpeobafaeT BBIOOpP HEKOHKYPEHTHBIX HHCTHTYTOB. Ha Hain
B3MIAI, 3TO KpaiiHe HEBEpHOE CyXIEeHHE. APMHS M LIEPKOBb CTAHOBATCS
aTTpakTopaMy OOLIECTBEHHBIX CHMIATHiA, NOCKONBKY ONHMLIETBOPAIOT IO~
panok. [To Mepe ycuieHHs aBTOpUTETa HHCTUTYTA NPaBa Kak pa3 eMy NnpH-
HaJUIEXXHUT MECTO CTaTh MEXaHW3MOM COITIaCOBaHHMS PHIHOYHBIX cBOGOA H
rpaXkJIaHCKOI OTBETCTBEHHOCTH. B 1oBEpUH K paBy €CTb HCKOMBIH ITyHKT
IUTA pa3peleHus JUUIEMBI «PIHOK — OOLIECTBO — rOCYAapCTBON.

HeobxonuMo npu3HaTh, YTO B COUMAIBHBIX THCTIO3HULMAX POCCHAH
MpPH3HaH MPHOPUTET 3akoHonocayuaHus. M 3Ta TeHAEHUMs JODKHA U3
abCcTpakTHOM TIepeMeCTHTBCA B TIPEeAMETHYIO cdepy, T. €. mepeiTH B dop-
My peanLHOro TMPAaBOBOrO MOBEHNEHHA, YTO onpenenserca ¢GopMHpoBa-
HHeM (3aTpyaHsercs AeduuuToM) B obuiecTBe pedepeHTHBIX MPaBOBbIX
rpymI, KaKOBBIMH, K COXAJIEHHIO, HE ABIAETCA H POCCHUACKHIN cpeHHHA
knacc. M B 3Tolf cuTyauuu ocobas posib IPHHAIIEXKHT POCCHICKOMY NO-
JIMTHYECKOMY KJ1acCy, KOTOpbI, HECMOTPs HA MHOTOYHCIIEHHbIE TIPETEH-
3WH, aCCOLMHPYETCA C FOCYapCTBOM.

ITepcriekTHBEI pecypca OOBEpHS K MpaBy CBS3bIBAIOT H C H3MEHe-
HHeM cdep MEIUTHYHOCTHBIX OTHOIUEHMI, TaK Ha3bIBAEMBIX, «COLIHANb-
HBIX» ceTed. XOTS TPaaMLIMOHHO M MPOYEPYHBAETCSA MPaHb MEXTY MpH-
BaTHOH W myOnu4HOM cepol, HO JIOKATU3aLHA COLMAILHOIO NOBEPHS,
KaK JeJIEHUs Ha «CBOMX M YYXHX». 3aMelleHHE AOBEpHUS Ha CHCTEMHOM
YpOBHE IOBEPHEM K KHAECAUTEHOMY» TOCY/IapCTBY ARJIAETCA MPOJIOHTaLH-
eii, BOCTIPOM3BOCTBOM BaKyyMa npaBa. Pecypc KoBepHs K NpaBy B TAKOM
CHTYaTHBHOM KOHTEKCTE, HECMOTPS Ha CHTYaTHBHbIE NPU3HAKH CTaOMITb-
HOCTH, OTpaHHYMBAETCA BHELIHUM NMpH3HaHHeM nipaBa. [loBepue k npay
npeanonaraet Npouexypy COLHaIbHOM KalTMTAIH3alMH, T. €. OCTENEH-
HOro 3aMelleHNs HeOpMabHLIX PECYPCOB, H CTAHOBJICHHE HAa MECTE
«COLMAJIBHBIX CETe) CTPYKTyp rpakaaHCcKoro obmecTsa.

B 3axnouenHH auccepTalMM MOABOAATCS MTOTH HMCCIENOBAHHA,
($OopMyYNHMpPYIOTCS OCHOBHBIE BHIBOZIBI, YKa3bIBalOTCA NMpobneMsl, Tpedyro-
LIMe MEPCIIEKTHBHOTO W3Yy4EeHHS.
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