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AKTYA/JIbBHBIE ITPOB/TEMbI
TEOPHH H HCTOPHH I'OCYJJAPCTBA H ITPABA

K BOITPOCY O ITPOLIECCYAJIbLHOM CTATYCE
HECOBEPUWIEHHOJIETHEI'O
Bepun A.1O., acnupaum
Kaszancknii (IIpueomikckuii) ¢pesepanbHblil yHHBepCHTET
r. Kazaun, Poccun

B Teuyenue AnMTENBHOrO NMepHoJa BPeMeHH CrielHdHKa mpoueccyab-
HO-IPABOBOr0 CTATyca HECOBCPLICHHOJETHHX HE HaXo[ujla CBOEro OTpa-
JKEHHMs B 3aKOHONATENLCTBE W, COOTBETCTBEHHO, B cynaeGHOH MpakTHKe.
Cneayer OTMETHTh, YTO W B IOPHAHYECKOH JIMTEpaType A0 CHX TOp He
CJIOMHIIOCE €HHOr0 OOIIETeOPETHYECKOrOo MOHHMAHHA CONEpXkaHHA npa-
BOBOro CTaTyca JIMYHOCTH, OTCYTCTBYET OHO M B IPOLECCYalbHBIX OTpac-
nax npapa. Tak, cpeny aneMeHTOB MPaBOBOTO CTATyCa JIMMHOCTH BBIAEIS-
FOT TOJIBKO MpaBa, 00A3aHHOCTH H 3AKOHHBIE HHTEPECHI; BKIIOYAIOT TaKKe
IPaKIaHCTBO, MpOUEcCyanbHyI0 TpaBocyObeKTHOCTh, JMYHBEIE CBOOOIbI;
FapaHTHM MpPaB M 3aKOHHBIX WHTEPECOB, FOPHIHYECKYIO OTBETCTBEHHOCTD.
C yueToM npennioxeHHOro B HalleM AHCCEPTALHOHHOM MCCNeJOBAHHM MO~
HATHA MPABOBOrO CTATyca HECOBEPLICHHONETHErO CYHTAEM BO3MOMKHBIM B
CTPYKTYpE TpOLECCyanbHO-PaBOBOr0 CTAaTyca HECOBEPIIEHHONETHEro
BBIAEIUTE CJCAYIOLUME DJIEMEHTHI: IpPaXKOAHCTBO; MPaBOCYOBEKTHOCTD;
CyOBEKTHBHBIE NPABA U 3aKOHHLIE WHTEPECH], IOPHANYECKHE 00A3aHHOCTH.

HecmoTpsa Ha To, 4TO B POCCHICKOM MpaBe MOHATHE «HECOBEPLICHHO-
JIETHHH» MPHCYTCTBYET BO MHOTMX OTpacisx fpaea, B TOM 4HCIE W npo-
LUECCYaNbHBIX, U HMEET CBOK CreuM(uKy NMPUMEHHTEBHO K NpEeaAMETY
NPABOBOIO PEryJiMpOBaHMA, MO-NMPEXHEMY OCTAKTCA MpobaeMBbl HalIexKa-
UIEr0 ONpejeeHds WX MPOLEcCyanbHOro CTartyca M, COOTBETCTBEHHO,
obecnevenus dpdexTHBHON 3auMTH X npaB 1 ceobon. Kpome Toro, kak
MOKa3bIBAET aHANN3 IOPHAHYECKOH JIMTEpaTyphl, HCCIEA0BaHHE MpoLecCy-
a/IbHO-NPaBOBOTrO CTaTyca HECOBEPIICHHONIETHErO MPaKTHUECKH He BeeT-
ca B o0uweil Teopuu npasa, a B OTPACNEBBIX IOPHIHYECKHX HayKaX cocpe-
JIOTOYEHO HA OMPEAEICHHHM €ro NpoLeccyanbHOi MpaBocyObEeKTHOCTH (MIH
yalne — neecnocobHocTH). HecMoTps Ha clnoXHYIO CTPYKTYPY, MEXKIHCLH-
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TUTHHAPHYIO NPHPONY M 4acTOe HCMONb30BAHUE B 3aKOHOMATENLCTBE, [0
HACTOAIErO BPEMEHN TEPMHH «HECOBEPILIEHHONETHHITY HE UMEET YHUBEP-
CalbHOTO 3aKOHOAATENLHOro onpeaeneHus. [MosTomy BHoNHE OrHYHBIM
ABJIAETCA TO, YTO KaXJad OTPacib Npasa, HCXONA M3 CMEUH(HKH perynu-
PyeMBIX OGLIECTBEHHEIX OTHOLICHUH, KOPPEKTHPYET NaHHOE NOHsTHE.,

Obpaiuaer Ha ce6s BHUMaHWE H TO OBCTOATENBCTBO, UTO NPHUMEHHTENb-
HO K Cy6bexTaM (Y4acTHHKaM) yroJOBHOrO MpOLECCa, B YaCTHOCTH, HECO-
BEPLICHHONETHHIT MOKET BBICTYNATh B Pa3HBIX GHIIOCTACAX»: MONO3peBAc-
Mbiii, 0OBHHAEMbIH, CBHIETENb, NOTEPIEBIUMIA HIH MOACY AUMBIIA. Iockonbky
POCCHIACKOE YroJIOBHOE M YTOJOBHO-MPOLECCYATbHOE 3aKOHOAATENLCTBO He
PACKPHIBAIOT 3HAYEHHE W CYLIHOCTh MOHATHA «HECOBEPLUEHHONETHHIN), 3T0
BEAET K OMNpPEICNCeHHOH MOABWKXHOCTH BO3PACTHBIX IPAHHIL HECOBEPINEHHO-
NETHA MPUMEHHTEIEHO K Pa3IMUHBIM CYGbeKTaM YroOBHOIO NpPoLIecca: eciu
peib MICT O MOMO3PEBAEMOM, OOBMHAEMOM HJIM MOACYAMMOM, TO HECOBEp-
IIEHHOJIETHE OrPaHHYHBAETCS BO3PAaCTHBIMH paMKkaMH oTf 14 no 18 ner; a B
Ciy4yae C HECOBEPIIEHHONETHUMH CBHAECTEIAMH HIH NOTEPMEBIIHMH HIKHASA
BO3pacTHasi rpaHMLAa MOXKeET OBITh CYLIECTBEHHO MOHHMKEHA.

Kak ormevaror otaenbHbie aBTOpBI, YrONOBHO-NPOUECCYaNbHBIH craryc
CyOBEKTa YronoBHO-TIPOLIECCYANBHBIX OTHOUIEHHI 3aBUCHT OT €r0 Jeecnocos-
HocTH. [TpoueccyanbHas neecnocoGHOCTh HECOBEPLICHHONETHENO, Kak 0coboe
FOPHIHYECKOE CBOHCTBO, MPEAMNONAraeT CrocoGHOCTE CAMOCTOSTENHHO OCY-
WECTB/IAT MpOLECCYaNibHbIE MPaBa M HECTH MPOLECCYANBHBIE OOS3aHHOCTH.
Ona MoxeT GBITh MONHOM WM OrPaHUYEHHOM, 3 B Ka4eCTBe NOABMIOB Orpasu-
YEHHOH /1eecriocoGHOCTH BBIIENAIOT YCIOBHYIO, YACTHUHYIO M JIeSIErNpOBaH-
HYI0. VYCTOBHAMHM, ONpenensiomMME BOIMONHOCT npuobperenus u odBeM
YrOJIOBHO-TIPOLIECCYaNbHOH [1€eCiOCOGHOCTH, ABJIAIOTCA: BO3PACT, MCHXHUECKOE
310pPOBbE, COOTBETCTBHE YPOBHS HHTE/UIEKTYAILHOTO PA3BMTHA BO3pacTy.”

B Hayke yronoBHoro mpouecca Bonpockl MpaBo- M AeecriocoGHOCTH
HECOBCPLUCHHOIETHUX M3YYeHBl rOpas3[io MeEHbIIe, Y4eM B TpaIaHCKo-
npoueccyanbHoM npase.’ A B nocnenuee BpPEeMsl BCE uallle BBICKA3BIBAKOTCA
MHEHHS O COMMKEHHM UMBHIMCTHYECKOTO M YFONOBHO-TIPOLECCYANBHOrO

! Opnosa, 10.P. Ocobentocty PaccIe/IOBAHUA W NPEAYNPERACHHA NPECTYILIEHHH HECOBEPINEHHONETHHX, —
M., 2006.-C. 8.
Conormuxosa, H.B. ITpoGnembt npoueccyansuoii aeecnocobuocTu HECOBEPIIEHHONETHAX B YIONOBHOM CY-
,uon})ousmacme (nocynebnoe npoussoncTro): astoped. muc. ... Kaua oL Hayk. — Kpacwonap, 2008. - C. 4-6.
Maptsinenko, C.B. Mpeacrasurenscrao HECOBEPLICHHONETHHX HA JOCYNEOHLIX CTATMAX YTONOBHONO Mpo-
uecca: asroped. auc. ... kaun. opua. mayk. - CI16., 2000. - C. 15.
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craTyca HecoBEpILIEHHONETHETO.

3a pacmMpeHne MPOLEcCyanbHO JeecnocofHOCTH HECOBEPIIEHHONET-
HUX patyer U EBponeHckuii cyA no npasam HENOBEKa (ECITY), B pemeHHIx
KOTOPOT'O ONPENENAETCA, YTO 3aABUTENEM MOXKET OBITh HENOBEK, HE ofnana-
[OIIHiA TIOIHON TPaXCIAHCKOH [1eecnoco0HOCTEIO. Epponekckuil cya 1o npa-
BaM YeNoBeKa MpM3Han, uTo cormacHo KOHBEHLMH O 3alllMTe NpaB YenoBeKa
W OCHOBHBIX CBOGOA 1950 rofia HecOBEPIIEHHONETHUIT MMEET npaBo cam 06-
pawatses ¢ 3aspieHuem B cyl. [loatomy ECITY oTpuuaTebHO OTHOCHTCH K
POCCHIHCKMM HOpMaM, NHMINAIOUIMM HECOBEPLIEHHONETHErO BOIMOKHOCTH
BbITh CAMOCTOATENLHEIM CYOBEKTOM yroJIOBHOTO MpPOLECCa.

O6s3aTeNbHEIM YCJIOBMEM CYIUECTBOBAHHA NPOLIECCYa/bHO-NPaBOBOH
dopmBl sBIAETCA JCATEABHOCTb CYyOHEKTOB, CMOcOBHBIX BHIIOMHATE ONpe/e-
nennpie Gopmoii dyukuuu. OopMa NEATENbHOCTH cyObexTa npapa oilpene-
NSIeTcs MOCPENCTBOM KATErOpHH «NPaBoCyOBEKTHOCTEY, BKIOHAIOLICH B ce-
64 MPaBOCNOCOGHOCTh M EECTIOCOOHOCTR, TIOCKO/IbKY HMEHHO BTHZKaTeI'OpHH
OTPakKAOT CrIOCco6 CYNIECTBOBAHKS U BEIPAKEHUA cyOBeKTa rpasa.

HeoGxoauMoi NpeanochlIKoH A BO3HHKHOBEHHS IPaXkIaHCKUX TPO-
HecCyallbHbIX MPaBOOTHOIUIEHWH ABAAETCA TpakjaHckas MpoleccyaibHas
nipaBocrocoGHocTk. OHAKO AIf TOTO, YTODR! OCYLIECTBIATE MPOLECCYalb-
HbIE NPABA M MCIOMHATH NPOLIECCYyabHblE 00A3aHHOCTH, Heobxoanmo obna-
JaTh TAKKE H TIPOLeccyanbHOH AeecriocobHOCTbIO. B CBOIO O4eEpeap rpa-
JaHcKas mpoLeccyalibHas AeecnocobHOCTh HE MOKET BO3HHKHYTE Ge3 rpax-
JaHCKOM aeecrnocobHOCTH.

CornacHo JEHCTBYIOLIEMY 3aKOHOAATE/IbCTBY NMPEACTABJIATE HHTEPECEH] B
CyJ/ie MOTYT TONBKO [€eCnocobHbIe rpaXaaHe, T eCTh JIMUA, AOCTHIIHE CO-
BepiieHHoneTHero Bospacra (18 ser), GO HECOBEPLICHHONETHHE B BO3-
pacte ot 16 10 18 ner, KOTOpBIE MOTYT JIHYHO OCYLIECTBIATR CBOHU MpoLeC-
CyalbHBIE TPaBa M BHIMOAHATH MPOLECCyalbHble 00A3aHHOCTH B CyJe CO

BPEMEHM BCTYIUIeHHs B Opak uiM OOBABJIEHHA MONHOCTHIO neecrnoco0HBIMH
(3MaHCHITHPOBAHHBIMM).

TIpaea, cBOGO/EL M 3AKOHHBIE HHTEPECHI HECOBEPLICHHOJIETHHX B BO3pACTE
or 14 no 18 jietT B rpasKIaHCKOM MPOLIECCE 3aLMIIAKT WX 3aKOHHbIE NPE/CTaBH-

! HOBenanstoe npaso: Yueh. anx syson / nonpen A.B. 3apaesa, B.JI. Mankoea. ~ M.: «lOcvimmdopan, 2005,
? Knenmxosa, M. YuacTue HecoBepUICHHONETHUX B IPANAAHCKOM CYAONPOM3BOACTBE // APGHTPAKHEIR H
rpacanckuii npouece. - 2007.- Ne 6, - C.12



Tenu. Ilpasa, cBoGonk! M 3akoHHBIE MHTepech! HECOBEPLUEHHONETHHX, HE JIO-
CTHrLIMX 14 neT, cornacHo cratke 37 ITIK PO, & FPa}cIaHCKOM NPOLIECCE Takke
SAHIIAIOT HX 3aKOHHBIE NMPEACTABHTENH (POAMTENH, YCHIHOBHTENH, ONEKYHEI,
ONEeYMTe/H 1 HHBIE JTHLIA, KOTOPBIM 3TO NPABO NPELOCTABNEHO 3aKOHOM).
['paxnaHCKHM MpoLECcCyanbHEIM 3aKOHOAATENBCTBOM NpeayCMOTPEHO
OTPaHHYEHHE rpaXKJaHCKOMH NpoueccyanbHOl NeecnocobHOCTH, KOTOpoe 3a-
KITIO4aeTCA B NMPU3HAHHH BO3MOXKHOCTH YE/IOBEKA CAMOCTOATENBHO YYACTRO-
BaTb B PACCMOTPEHHH CyAaMH TONBKO OTAENBHBIX KATEropHii rpamaHcKux
nen. B 4acTHOCTH, HECOBEpINEHHONETHUE B Bo3pacre ot 14 xo 18 ser camo-
CTOATENBHO Y4aCTBYIOT B NMPOLIECCE 0 CMIOPaM, BO3HHKAIOUIMM 3 CHEJOK,
npenycMoTpeHHsIX nin. 1 u 2 er. 26 T'K P®; no nenam o Bosmenienuy Bpena
(ct. 1074 TK P®); o npusuanuu u OCNapHBaHHH OTLIOBCTBA M MATEPUHCTBA
(. 3 cr. 62 CK P®); no nenam o HapyUICHHH NpaB M 3aKOHHBIX MHTEPECOB
(n. 2 cr. 56 CK P®) u ap. Onnako CyZ BOIpaBe MPHBJEYL K YYACTHIO B Hefie
3aKOHHBIX MpEACTaBUTENEH HECOBEpLUIEHHONETHNX. Tak Kak B HOpMe He yKa-
3BIBAETCA NPOLIECCYaNbHOE MOIOKEHHE YUACTHHKOB, OCTAETCA HESCHBIM, KTO
B IAaHHOM Clly4ae BLICTYNAeT CTOPOHO# B HCKOBOM npousBozcTse. I1o cMbic-
Jy Hopmsl 1. 4 ct. 37 I'TIK P® npucyTcTBHE 3aKOHHBIX NpeacTaBUTENEH B
npouecce ABJISETCA HEOOA3aTENbHBIM., AHANM3 HOPMBI TO3BOSET CAEHATH
BBIBOZL O TOM, 4TO CTOPOHOH MO Aeny GyAeT BLICTYNaTh HMEHHO HecoBep-
[HCHHOHBTHHﬁ, ['IOCKOJIbi(y 3aKOHHbIE npeacraBuTeNd He MOTYT MOBJIHATE Ha
€ro rpoueccyanbHble NEHCTBUA W 3asBneHHs. Takke HANO OTMETHTH, YTO
HECOBEPINECHHONETHHUE B 3TOM Clly4ae MMEIOT HEMOCPEACTBEHHLIH MPAMO#E
MHTCPEC, NMOCKONBKY MOCNeNCTBHs cyAebHOro pemenus GyayT pacrpoctpa-
HATECS UMEHHO Ha Hux. CregoBaTensHO, NaHHas BO3pACTHAS rpynna Heco-
BEPUICHHONETHUX MOXET ObITh OTHECEHA K JIMLIAM, YYACTBYIOLMM B [eNe.
I'paxknanckue nena ¢ y4acTHeM HECOBEDIICHHONETHUX paccMaTpUBalOTCA
B CyfeGHOM 3acefiaHHH No npaBHIaM obLero NPOLECCYANLHOrO opsaKa, co-
Aeprxauuxcs B [TIK P®, u ux pasGuparensctso B cyne NPaKTHYECKH HE OT/IM-
HacTCA OT PACCMOTPEHHS NPYrHX TPAXKOAHCKHX nen. AHamu3 HOpM JIEHCTBYIO-
WEro rpaxaaHCKOro IpoLecCyanbHOrO 3aKOHOAATENLCTBA [OKA3BIBACT, UTO
MOHATHE WIALIA, YHACTBYIOIETO B iefie» He packpbiBaerca. [pu uccienosasuu
BOMpoca 0 JIHUAX, y4acTBYIOLUMX B J€Jie, OFPAHMYHMBAIOTCA XapaKTEPHCTHKOM
YHacTHs OpraHoB ONEKH H MONEYHTENLCTBA, NMPOKYPOPA, TPETHHX JIHL, He 3a-

TparuBas BONPOC O NPOLIECCYATBHOM MO/IOKEHHH HECOBEPLICHHONETHEr O,

HecosepluenHoneTHHEe ABASIOTCA crieuuUUecKHMH CYOBeKTaMH rpax-
JIAHCKHX MPOLIECCYaNbHBIX MPaBOOTHOLIEHHH, HO K HUM HEOOXOAHMO npHUMe-
HATH MOJIOXEHHA rPaXKIaHCKOro MpOoLEcCyalbHOr0 3aKOHOOAaTeNbCTBA, OTHO-
CAIWMECH K JIHLAM, Y4acTBYIOIIMM B aene. HecoBepuieHHONETHHI NOMKEH
BBICTYNaTh MOJHOMPABHEIM YYACTHHKOM IPa)KIaHCKOro CYNOMNPOM3BOACTBA,
OBITE HaJCNCHHEIM COOTBETCTBYIOLIMMH MPaBaMHK U 00A3AHHOCTAMH B LIENAX
NOJIy4EHHA BO3MOXKHOCTH aKTHBHOI'O Y4aCTHA B CYIONPOM3BOACTBE, KOTOpOE
Oyner cnocobcTBoBaTE GoMee NONHON pealn3alry ero npasa Ha 3alIuTy.

HecosepiueHHoNeTHHI KaK y4acTHHK Ipa)KJaHCKOro MpoLecca MOwer
BBICTYMATh CAMOCTOATENLHO B KAYECTBE OJHOM M3 CTOPOH (MCTell, OTBETUHK
HM 3aABHMTENb), BBICTYNATh YHaCTHHKOM CyAeOHOro mpouecca mpu 3amiure
ero npae, cBo60J M HHTEPECOB 3aKOHHBIMH MPEACTABHTENAMH WIIM BBICTY-
naTk B Ka4yecTBe CBMIETENd WIM TpeThero Juua. PaccmarpuBas yuacthe
HECOBEPLICHHONICTHErO B rPaM{AHCKOM TPOLEcce B KAUeCTBE CAMOCTOSTE b=
HOTO JIMLA, CNEAYET OTMETHTh, YTO OH 0o0NaJaeT BCEMH MpOLEcCyanbHBIMH
npaBamMH H 00A3aHHOCTAMH, 3aKperuieHHEIMH B ¢T. 35 I'TIK Pd®.

Bnepsele B HCTOpHH poccuiickoro 3akoHonarenkctea CeMeliHbli Koneke
P® paccmarpuaer pebeHka Kak caMOCTOSATENBHOIO YYaCTHHKA NPABOOTHOLIE-
HHH. Tak, Nnpy Hapy1LIEHHH NpaB M 3aKOHHEIX HHTEPECOB pebeHKa, B TOM YKCIie
TIPH HEBEIMONTHEHNH WJIH HEHAILIEHKAIUEM BbI[IOJIHEHHH POAUTENAMH (OOHHM K3
HHMX) 06A3aHHOCTE#H NO BOCIMTaHHIO, 0OpasoBaHuio pebeHka b0 NpH 3T0YMo-
TpebneHUM POAMTENbCKMMH MpaBaMu, peOeHOK BMpaBe caMOCTOATENBHO 00pa-
LIATHCA 32 3ALIMTON B OpraH OMEKH M MONEYHTENBCTBA, a M0 JOCTIKEHHH BO3-
pacra 14 ner — B cyn (n. 2 ct. 56 CK P®). CornacHo cT. 57 CeMeHHOro Koekca
P® cyn obs3aH 3acinywmsarh pedeHka Mo BOMpPOCAM, 3aTParHBAalOHM €r0 WH-
Tepecsl B Xoae Moboro cynebHOro WM ajMHHHCTPATHBHOTO pasbuparenscraa,
a npu gocrmwxeHny pebedkom Bospacrta 10 et no ciy4asmM, NperycMOTPEHHBIM
cT. cr. 59, 72, 132, 134, 136, 143, 154 CK P®, cyn MOXeT NPHHATL pelieHHe
TOJIBKO C coryiacus pebeHka. B ocTanbHBIX ciyyasx MHeHHe pebeHKa yuMThIBa-
€TCsl, KOrja OHO He IPOTHBOPEYMT ero HHTepecaMm.

CnenoBaTre/ibHO, KaK NMOKa3bIBAET aHANN3 OTACHbHBIX cTaTeli CemeiiHo-
ro koaexca P®, npoueccyanbHo-npaBoBoii cratyc pefeHka no penam, Bo3-

! Monosa, JLH. 3ammTa Npas HECOBEPUIEHHAIETHAX B IPAKAAHCKOM MPOLECCE: JHC. ... KA, IOPKA. HAYK. —
CI16., 2006. - C. 72.



HUKAIOLIAM M3 CeMeHHBIX MPABOOTHOUIEHHH, OT/IHYAETCA Kak npaBocyOb-
eKTHOCTBIO, TaK M 06BEMOM MpoLeccyallbHbiX npas. Cneayer Takxe orMe-
TUTb, YTO YACTO MOJIOKEHHA 3aKOHA HE COAEPIKaT MPOUENYpPhl peansalii
3THX NPaB, T.¢. HECOBEPLICHHONETHHE, Ubs NEECTIOCOOHOCTE MPAMO Mpesy-
CMOTpEHA HOPMaMH MaTepHabHOTO MpaBa, JAMIIEHB NPOLECCYaNbHOH aee-
criocoBrocTH. Kak cnipaseaniso ormeuaer H0.D. becnanos, OTEYECTBEHHOE
npoleccyanbHOe 3aKOHOAATENBCTBO HE YUHTHIBACT B MOJIHOM obbeme crie-
unuKky pazbupaTe/bCTBa eN C yHacTHEM HCCOBepmeHHOHB’THHX.]

Iyukt 4 c1. 37 I'TIK P® npepycmarpuBaeT NpaBo HECOBEPLICHHOJET-
Hux oT 14 1o 18 mer camMOCTOATENBHO 3alHiIaTE CBOU HHTEPECH! B ClIyHaAX,
NpeyCMOTPEHHbIX (eepanbHbIM 3aKOHOM, MO JeNaM, BOSHHKAIOLIMM M3
rpaKIaHCKHX, CEMEHHBIX, TPYAOBbIX, nyGIHYHBIX M HHBIX NPABOOTHOLIEHHH.
OHAKO 3aKOHOMATENb MpeIyCMaTPHUBAET JUIA Cyda NpPaBo MpHUBJIeKaTe 1A
YUacTHa B TaKMX JeNaX 3aKOHHBIX MPeICTaBUTENeH HECOBEPLICHHOMETHENO.
310 onpenensercs u 1. 19 [Mocranosnenus [nexyma Bepxossoro Cyna Poc-
cuiickoii ®enepaumy «O MOAroTOBKE rPaXKIaHCKMX e K cyneGHoMy pazbu-
PATENLCTBY», B KOTOPOM TOBOPUTCS, MTO CyAbE CIEAYET o6cyauTs BOIPOC O
HeoBXONUMOCTH MPUBJIEUSHHA K yYacTHIO B JENE 3aKOHHBIX npeacraBuTENel
HECOBEpLIEHHOIETHEr0: POIUTENEH, YCbIHOBUTENCH, noneunTeneii.”

HecoMHEHHO, MPHOPUTET B CyNeOHOM IMPOLIECCE HMEET BOJICH3BABICHKC
HECOBEPLICHHOJIETHEr0, OHAKO MpPU OOHAPYKEHHH NPOTHBOPEYUI B TPak-
JAHCKO-NPOLIECCYATIBHOM 3afBIEHHH MIIH ACHCTBUAX HECOBEPLICHHOJCTHErO
H €ro 3aKOHHOrO MPEeACTaBUTENA cyn 00s43aH OLEHUBATE JAHHBIC HMH obmbsic-
HEHMd B COBOKYMHOCTH C APYTHMHM JOKa3aTENbCTBAMH 10 neny.’

OnpejieneHHble OCOGEHHOCTH YUACTHS HECOBEPUICHHONETHETO Cylle-
CTBYIOT M B /leJlaX, PaCCMATPHBAEMBbIX CYNIOM B MOPAIKES 0co0oro npoH3Bo.-
crea. B cr. 262 I'TIK P® B nn. 4 u 5 oropapuBaercs NepeteHs 1€ B OTHO-
[LIEHMH HECOBEPIIEHHONETHHX, KOTOpbIE PAcCMaTpHBAIOTCA B MOPAAKE OCO-
6oro NpoU3BOACTBA — 3TO Jiena 06 OrpaHHYeHHH UM JIMLIEHHH HECOBEPIICH-
HoneTHero B Bozpacre oT 14 no 18 jier mpaBa caMOCTOATE/IBHOTO pacriops-
JKEHHS CBOMMM JOXOAaMM M JeNa, CBA3aHHBIE C OOBABICHHEM HECOBEPLICH-

! Becnanos, KO0, 3aima rpaKIaHCKEX H npas p 8 Poccritckoii Denep —M, 2009.-C. 5.

2 Mocranosnenne [nenyma Bepxostoro Cyna Poceuiickoi Menepatiuu « NoAroTOBKE MPAXCIAHCKHX ACN K
cyneHOMy pasGuparenscTay» ot 24 woua 2008 r. Ne 11 (s pen. Mocranosnesms [Inenyma Bepxosroro Cyna
ot 9 despans 2012 r. Ne 3).

3 Kommenmapuii k [pacaanckoMy npoueccyansHoMy Koniekcy Poccuiickoi (Menepaumn [ non obu, pea. 3ame-
crurens Tpenceaarens Bepxossoro Cyna Pocentickoii Deaepausm B.M. Heuaesa. — M.: Hopma, 2008. - C. 130.

8

HOJIETHET 0 MOJHOCTBIO AEECNIOCOBHBIM (IMAHCHUITHPOBAHHDIM).

CrelyeT Takke Y4YMTHIBATH, YTO B IPAXIAHCKOM CYAONPOM3BOACTBE
HECOBEpIUEHHOETHHIA ¢ 16 JieT HeceT yroOBHYI0 OTBETCTBEHHOCTE 33 jpaqy
3aBeOMO JIOKHOTO nokazanus (cT. 307 YK P®) u 3a 0TKa3 WM YKIOHEHHE
ot paud mokasanuii (cr. 308 YK P®). CeupetensiM, HE NOCTHTINHMM 16 ner,
pa3bAcHAETCS 0053aHHOCTH MPABAMBO PaccKa3aTh BCE U3BECTHOE MO ATy (cT.
176 TTIK P®). Cornacso ct. 69 TTIK P® HecoseplieHHONETHUH CBHACTENb
BMpPABE OTKA3aTHCA OT Jauy CBHAETENLCKUX I10KA3aHWH NPOTHB CaMoro cebs,
MPOTHB ponuTeneii, yChiHOBHTEIEH, OpaTheB, CeCTep, ACAYLIKH H 6abyku.

KoHCTpyHpOBaHHUE MOHATHA «aAMHHMCTPAaTUBHO-NPOLIECCY ANbHBIH CTa-
TYC Tpa)aHHHaY» B 3HAYMTE/IBHOH CTENEHH 3aTPYAHEHO, KaK OTMEHAcTC B
JOPMAMUECKOli JIMTepaType, CNeUMpHKON npeaMeTa NpaBoBOro peryHpoBa-
HHS aIMMHHCTPATMBHOTO npapa. Kpome TOro, cieayeT y4nThIBaTh, UTO all~
MUHHCTPaTHBHO-MPOLECCYAbHBIE HOPMbI, PErNIaMEHTHPYIOLIHE 1paBoOBO#
CTATYC TIpaskIaHWHAa Kak cyObekTa aaMMHHCTPaTHBHO-MPOLECCYANbHBIX
NPABOOTHOLIEHKH, HAXOIAT CBOE OTPAXKEHHE B HOPMAX HE TOJILKO ANMMHH-
CTPATHBHOIO, HO M PAIA MHBIX OTpaciei npasa (3KONOrMYecKOro, 3eMellhb-
HOTO, (MHAHCOBOrO M Ip.). B oTaM4Me OT yroJoBHO-TIPOLECCYANBHOTO H
IpaXkIaHCKO-IPOLECCYaNbHOTO  CTAaTyCOB  @AMHHMCTPAaTHBHO-TpOLEC-
CyanbHBIil CTATYC HECOBEPUIEHHONETHETO B PANIE CIy4aes BKIIOHACT rpak-
JAHCTBO B KauecTBe 00A3ATENBHOrO CTPYKTYPHOrO 3feMmeHTa (Hanpumep,
BBIXOZ MM NPHOOPETEHHE IPaKAAHCTBA).

HecoBeplleHHO/IETHHE ~ MOTYT  BCTynath B aAMHHHCTPAaTHBHO-
npolLeccyanbHble MPaBOOTHOWIEHUA Kak B no0poBOBHOM MOpAKe (1oJyye-
HUE MacnopTa), Tak U ObITb BOBNEYEHBI B HHX MPHHYNHTENEHO (Hanpumep, B
KauecTse JMLA, NPUBIEKAEMOr0 K aIMMHUCTPATHBHOH OTBETCTBEHHOCTH C 16
ner). TIpi 3TOM B a/IMMHHCTPaTMBHO-MPOLECCYANbHLIE NPABOOTHOLICHHA MO
[yT BOBJEKATHCH HECOBEPIICHHONETHHE, MEPBOHAYANLHO HE HMEIOLIHE OCHO"
paHuii ObiTh YYACTHMKaMH npolecca (HampHMep, B KauecTBe CBUIETENA MUIA
YCTAHOBJIEHHS ONPEAETIEHHBIX, HMEIOLINX 3HAYEHHUE U1 Je/a 06CTOATENBCTB).

BoigensioT OO0 W CMELMaBHYI  AJAMHHHCTPaTHMBHO-MPOLEC-
CyasibHYK [paBOCNOCOGHOCTB rpaaaH. Ecan ofimas npaBocrioco0HOCTE
npencrasnser coboii CnocobHOCTE UMETH oflme npoleccyanbHbie Mpasa K
npoueccyanbHble  OGA3aHHOCTH, TO  ChEUManbHas —aAMMHHCTPATHEHO-
npoleccyaibHas NpaBocnocoOHOCTE — 3T0 crnocoGHOCTL MMeTS crietuduye-
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CKHE MpoLecCyanbHEIe NpaBa W 0643aHHOCTH (KOMIIEKCH TaKHX Npas H 06~
3aHHOCTEH), uUTO OBYCNOBICHO CreUU(HUECKUM MOJOKEHHEM OTAENbHBIX
TpajjiaH, KOHKPETHBIMM OOCTOATENLCTBAMU M YCIIOBHAMH. B CBOIO ouepens

aJMHHHCTPATHBHO-NPOLIECCYANIbHAA  IE€CMOCOOHOCTE Tpaj¥IaHHHA MOMKET
6bITh nonuoii (c 18 ner) uiun yactuuHoit (¢ 16 mo 18 ner).

HecomuenHo, o6o3HaueHHEIC B pamKaX CTaThH OTHENbHEIE MPOBIEMBI
ONpENeIeHHs MPOLECCYalbHO-NPABOBOr0 CTATYCa HECOBEPIIEHHOETHETO,
HE HCUEpNBIBAIOT BCEX aCMEKTOB JaHHOTO Bonpoca. Ha Ham Barssa, akty-
albHOM TeopeTHyeckoH npobnemMol MpoLeccyansHO-NPaBOBOro CTaTyca
HECOBEPUIEHHOJIETHErO SBJIAETCHA He BBIPAGOTKA €NMHOrO ONpeNeNeHHs Tio-
HATUA «HECOBEPLICHHOJIETHIT», a pa3paboTka BOMPOCOB MPOLECCYATBEHOTO
MOJIOXKEH! HECOBEPIUEHHONETHHX YYACTHUKOB npolecca. Heobxoaumo
TAKKE YUMTHIBATH, YTO, XOTA MPOLECCYAJIbHBIH CTATYC HECOBEpLIEHHONET-
HUX DEryJqHpyeTcA HOPMamM MNPOLECCYANLHOro  (YroJOBHO-MPOLEC-
CYajlbHOTrO, TPaXIAHCKO-NMPOLIECCYabHOT0) 3aKOHONATENIbCTBA, B TO HKe
BPEMS OH HAXOIUTCA NMOJ BO3AEHCTBHEM LIEIOrO pAfia HOPM MaTepHanbHOTO
(yronosHoro, rpaxaaHckoro) npaea

COLUAJIBHO-TTIPABOBOE MOJIOXKEHHWE
HACEJIEHUA MAPUIICKOI'O KPASI B XVIII BEKE
Edpemos A.B., acnupanm
Yebokcapekuii KOOnepaTHBHEBIN HHCTHTYT (puanan)
Poccuiickuii ynuBepcuTer Koonepanun,

r. Yeboxcapei, Poccusn

CoumansHo-npasoBoe MoiokeHHe HaceneHus MapHiickoro Kpas 1o
BOCLIECTBHSA Ha poccuiickuii npecton [lerpa I npaktHyecku He oTnHuanoch
OT MOJIOKEHHA OCTANBHOH MAacChl HACENEeHHs, MPOKUBABIIEr0 HA BOCTOKE M
cesepo-octoke EBponeiickoii Poccun. Mo otHomenmo k pycckoii BlacTH 1
K pPYCCKHM COCEnAM HWHOPOALbI Yalle BCEro aepxanv cebs [OBONBHO NO-
snsHO. B uwactHocTy, I.H. TepeTaTKOBHY CYMTAN, YTO MHOIHE U3 HHOpPOA-
LEB BMECTE C PYCCKMMH [PUHHUMAJH OeATENbHOE yyacTHe B 3aceseHnu Ka-
3aHCKOro kpad'. YMepeHHEI NMOJXO/A B OTHOLICHMH MECTHOIO HACeNeHMs

1
[epersatkosuy, I H. Mosomxse 8 XVII u navane XVIII pexa (Que
Onecca: Tun. [1.A. 3enenoro, 1882. — 402 ¢. Rai ol gt o et
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OPHMEHTHPOBAJl POCCHICKOE MPABHUTENBCTBO HA COMETAHWE MHMPHBIX M Kapa-
TenbHbIX Mep. MupHbie MeTozbl ObIIH HAanpasJieHbl HA HHTErpaLuio 3aBoe-
BaHHBIX HApoJIOB B cucteMy Pycckoro rocymapersa. ITonoGusiii noaxon He
GLLT HOBBIM M OMpEJensics TPaiMUMOHHBIM MONUTHYECKHM Kypcom Pycu
110 IPHBIIEUEHUIO IPEACTABHTENEH COCEHHX HApOJIOB Ha CBOIO cTopoHy. Ha
npotsxkenud XVII B. He GbinM NpeAnpHHATE kakue-nnbo mocneaoBareib-
HBIE MOMNBITKH BHIIENHTh HHOPOJILEB U3 CPEbl OCTANBHBIX CTYKHIOH U He-
CoyuUNOii TpyNn HaceneHus rocyaapcrsa. B anoxy npasnenns Ilerpa I
poccHiickOe rocyJapcTBO COBEPIIMIO PEIUTENbHBIH UIar B CTOPOHY Bhbijle-
NIEHHUA UHOPOJLIEB B OCOOBIi CPe/iM MPOUEro PYCCKOTO HACEEHHS CIIOM.

CunbHOMH Bpayke MEeXAY KPeLIeHBIMM H HEKPELUEHBIMH HHOPOALIAMH CI10-
coBCTBORANO COMKHMBILIEECS NpaBoBoe HepaseHCcTBO. C 0fenx CTOpOH pa3naBa-
JIMCH Kanobbl Ha B3auMHble 00uaEl, [IpHHALIEHKHOCTE MApDHHLIEE K KaTErOpHH
FOCYIAPCTBEHHBIX KPECTBAH BO MHOTOM OMpENeNsio MX COLUHANbHO-NpaBoBOe
nonoxenue. OHU HE ABNANKUCEH KPENOCTHEIMM M HE HAXOIMIIMCE B JIMYHOM 3aBH-
CHMOCTH TMOMEIIHKOB, MOHACThIPEH ¥ ABOPLIOBOrO BegomcTea. MX cocnoBHoO-
NpaBoBOE MOJOKeHHe GbiI0 00YCNOBIEHO TOCYaPCTBEHHBIMH 3aKOHOATENb-
HBIMM aKTaMM, OCYIIECTB/IAEMEIMH UYHHOBHHYBE-OIOPOKPATHUECKOH aIMHHH-
cTpaumeii B JIMIIE BOEBOZ, ryGEpHATOPOB M JAPYrMX MPHKA3HBIX CIY)KUTENIEH.
Cenbckasi OOIMHA B CO3HAHHM MapHiiCKHX KpecThAH OOBIMHO BBICTYNANA Tpa-
AMLMOHHOMN 3aIMTHHLEH MX NpaB i uHTepecos. B oTHOmeHHu mapuiiues Ka-
33HCKOrO Ye3[1a OHA H3BECTHA KaK «COTHA) MIIH «COTHA-BOJIOCTB).

[IpaBoBbie BO33PEHHs KPECThAH CYIIECTBOBAIM «y HHX He B Gopme Ka-
KOro-mubo CUCTEMATHUECKOTO cOOpHMKA MM KOAEKca, a B BUAE pasbpocaH-
HBIX, CKOpee MpOYyBCTBOBAHHBIX, YEM MPOLYMAHHBIX noustuiin'. B coser-
CKOIi HAay4HOIl JIMTEpaType BHICKA3bIBATHCH NOAOOHbBIE MHEHHS, XapaKTepH-
3ysi MPOTHBOPEYHBOCTD, HEOMPE/IENEHHOCTb MPABOBbIX B3INIANI0B KPECThSAH, B
TOM YHCHE ¥ OOBIYHO-MPABOBBIX HOPM MMeromuecs HccneaoBanus Mo 3ToH
TeMaTHKe” BKTIOYAIOT TOMBKO ONMMCAHMS OTAENBHBIX MPABOBBIX BO33PEHHH U
IOPHIMYECKHX 00BIYAEB MAPHHCKHX KPECTBAH M MPAKTHUECKH HE NAKOT Npel-
CTABJICHHS O TOM 3HAYEHWH, KOTOPOE UMeTH 0OBIYHO-NPaBOBEIE HOPMBI B 10~

! Hikeroponckue segomocTy. — 1882, — Ne 23,

? Hsnockos, JI.A. O6biuau ropubix sepemuc // Namsatnas xuura Kasanckoi ry6epaun na 1868 1 1869 r. —
Kasarms, 1868. — 33 c.; On xe. OGbivan roprsix uepemuc. B. Yronosnoe npaso // Tpyast Kasanckoro ryfeph-
CKOTO CTATHCTHYECKOTO KoMuTeTa. Bemn, 2. — Kasaus, 1869, - C. 3 - 17, E en T.E. B, HIUHE MOMEH-
Thi MPaBOBOTO GLiTa M OBLIMHOTO Npasa Mapuiickoro Hapona // Mapuii 3. ~ 1928. - Ne § - 6. - C. 63 - T1;
Ne7-8-C.116-133; Ne9-10.-C. 91 - 103,




