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3ammTa guccepTanuu coctouTcs «24» nexadps 2015 roma B 10 wacoB 00 wacoB Ha
3acenanuu [uccepranmonnoro coseta /[ 212.081.26 no 3anure Ha COMCKaHUE YYEHOM CTe-
MEHU JTIOKTOpa (KaHauaaTa) IpUANYECKUX HayK Ha 6aze denepanbHOr0 rocy1apcTBEHHOTO
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yi. Kpemnesckas, . 18, ayza. 335.
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KaHIUJaT OPUIAYECKUX HAYK, JOLEHT I'.P. Xabubyniuna



OBIIAA XAPAKTEPUCTHUKA PABOTHBI

AKTYaJIbHOCTb T€Mbl TUCCEPTALUOHHOI0 UCCAECI0BAHUA. DBOJIIOLHUS MPaBa
B Poccuu Beerna onpenensnach HalpaBJIeHUEM YdKOHOMUYECKOTO Kypca, 3aaBacMbIM
PYKOBOJCTBOM CTpaHbl. Tak U COBPEMEHHOE Pa3BUTHE POCCHMCKOIO I'PAKIAHCKOIO
paBa MPOUCXOJUT B MENAX (OPMUPOBAHKS HOBOM 3aKOHOAATENHHON 0a3bl B IENSIX
pearM3anuy 3a1a4uy 0 yJIy4YLIEeHHUIO AeI0Boro kimumara B Poccuu, o3syuennon Ilpe-
suneHToM Poccuu B.B. Ilytuneim B [locnanuu ®@enepansuomy Cobpanuto 04 nexald-
ps 2014 rona.

[TepBbIM 3TanoM MOAEPHU3ALUM TPAXKIAHCKOTO 3aKOHOJATENILCTBA SBUJIOCH
npunatrne B 2009 romy Konuenumu pas3BuTHsA TPakJIaHCKOTO 3aKOHOJATENbCTBA,
CIEAYIOUIUM 3TallOM — BHECEHHE, BO UCIIOJHEHUE JaHHOW KoHuenuuu, nonpaBok B
nerctByronmi ['paxganckuii kogekc PO. AHanu3 HaHHBIX NONPABOK MO3BOJISET 3a-
KJIFOYUTbh, YTO OJJHUM M3 ACIEKTOB COBEPIIEHCTBOBAHUS POCCUMCKOTO IPaXAAHCKOTO
3aKOHOJIATEIbCTBA SIBJSETCS TEHACHIMS K CTaOMIM3allMy JOTOBOPHBIX OTHOIICHUH.
Taxum 006pa3omM, akTHUBHOE Pa3BUTHE JOTOBOPHOTO IpaBa B MPOIECCE TEKYIIETO pe-
dbopMHUpOBaHUS 3aKOHOJATENBCTBA, OE3YCIOBHO ONMPENEISieT BaXKHOCTh HACTOSIIETO
VCCIIEJOBAHUSI.

B cuny cnenuduku KOHCTPYKIIMU JOTOBOPA, SBISIOMICHCS NMPEUMYIIECTBEH-
HBIM CIIOCOOOM YIIOPSIIOYEHUS! MPABOOTHOIIEHUH, IOTOBOPHOE PETYJIMPOBAHUE BbI-
XOJIUT 33 PAMKH T'Pa)XJAaHCKOT'O MpaBa, B PE3yJIbTaTe YEro 00ecneunBaeTcs CBs3b J10-
TOBOPHOTO TIPpaBa C MHBIMU MPABOBBIMU 00pPa30BAHMUSIMHU. DTO OIPEACIACT Pa3BUTHE
KOMIUIEKCHOT'O MEXKOTPACIIEBOr0 MPABOBOr0 PETYJIMpOBaHUs. Takoe peryinmpoBaHue
CTAHOBUTCS BO3MOXKHBIM Orarojiapss HAJIMUMIO MEXOTPACIEBBIX CBs3€il BOOOIE, U
MEKOTPACIIEBBIX CBSI3€M JOTOBOPHOIO IIpaBa B YaCTHOCTH.

Takum 00Opa3zom, COBpEMEHHOE Pa3BUTUE JIOTOBOPHOTO PETYJIMPOBAHUS MPE-
II0JIaraeT €ro pa3BUTUE HE TOJBKO B pAMKaX IPa)KJaHCKOIrO MpPaBa, HO U B CMEKHBIX
OTpacJsix Mpasa, YTO 00YCIIaBIMBAET PA3BUTUE MEKOTPACIEBBIX CBSI3€H IOTOBOPHOTO

IpaBa. N3noxxeHnoe CBUACTCIILCTBYCT O HGO6XOI[I/IMOCTI/I KOMIIJICKCHOI'O HCCJICJ0OBA-



HUS TaHHBIX cBs3el. Takas HEOOXOIMMOCTh BBIPAXKAETCs B CAEAYIOIIHUX TPEX acCIeK-
Tax: COLHUAIBHO-3KOHOMHUYECKOM, ITPAaBOIPUMEHUTEIEHOM U IIPABOTBOPYECKOM.

1. CouunajbHO-3KOHOMHMYECKHH acmeKT. lccienoBaHue MexoTpacieBbIX
CBA3E€H JIOrOBOPHOrO MPaBa MMEET LENbI0 BBISBICHUE MEXAaHH3Ma B3aMMOJEHCTBHS
JIOTOBOPHOIO IpaBa M HMHBIX MPaBOBBIX oOpa3oBaHuil. [loHMMaHMe JaHHOrO Mexa-
HU3Ma TIO3BOJISIET O00ECHEUNTh ONTUMAIbHOE M COATaHCHPOBAHHOE MPABOBOE PETY-
JUPOBaHUE OOIECTBEHHBIX OTHOILIEHUH, 3aKOHOAATEIHCTBO, OCHOBAHHOE HAa TaKOM
NOHUMaHUM, OyaeT cTabmibHbIM. CTaOMIBHOCTh 3aKOHOJATENBCTBA, OCOOCHHO B 00-
JaCTU JIOTOBOPHOTO PEryJIHpPOBaHUS, MO3BOJIUT O0ECIIEUNTh OCHOBY /ISl peaTn3aliu
HDKOHOMHMYECKON U COLMATIbHON ITOJIUTUKU TOCYAAPCTBA.

2. IlpaBonpuMEHUTEIbHBIN acHeKT. AHAIU3 MEXOTPACIEBBIX CBA3EH NOTO-
BOPHOI'O IIpaBa MOCIYKUT JIy4IlIeMy TOHUMAaHUIO MEXaHU3Ma NIPUMEHEHUS JI0TOBOP-
HBIX KOHCTPYKLMH Ha IPAaKTHKE. DTO MO3BOJIUT Y4YeCTb CyOBEKTaM IpaBa BO3MOXK-
HOCTb JJOTOBOPHOI'O 33aKPEIUIEHHUSI HE TOJbKO YAaCTHONPABOBBIX OTHOLIEHUH, BO3HU-
KaloluX B 00JIaCTH TpaKJaHCKOTO IMpaBa, HO M OTHOIICHWH, BXOASIIMUX B 00JacTh
nyOJIMYHBIX M KOMIUIEKCHBIX OTpacieil mpaBa. Takum oOpa3om, u3ydeHue 0003Ha-
YEHHBIX CBS3€M MOXET CIIy)KUThb OCHOBOM Il CUCTEMHOI'O PEryJMpOBAaHUS BO3HU-
KAIOIIMX HAa IIPAKTUKE PABOOTHOLLICHUH.

3. IlpaBoTBOpYecKuUil acnekT. lccnenoBanne MeKOTPACIEBBIX CBI3E€U JIOTO-
BOPHOI'O IpaBa IO3BOJIUT BBIBUTH CYIIECTBYIOIIME B MPABE KOJIM3HM, WUMEIOIINE
MEKOTPACIIEBOU XapaKTep. YKa3aHUE HA TAKUE KOJUIM3UU, PEKOMEHIALUU 10 UX YCT-
pPaHEHHIO, a TaKXXe OTIENbHBIC MPEIIOKEHHUS 0 TOMY, KaKUM 00pa3oM MOXHO W3-
0ekaThb MX BO3HUKHOBEHHS B JaJbHEWIIEM, MPEACTABISAIOT COOOW HMPAKTHUECKYIO
3HAYMMOCTb UCCIIEI0BaHUSI 0003HAYEHHBIX CBA3EH AJIs 3aKOHOIaTesl.

HccnenoBanue NaHHBIX CBA3€M MMeeT OOJbIIOe 3HA4YeHHE IS oOecredeHus
OanaHca IPaBOBOrO PETYJIMPOBAHMSI JOTOBOPHOTO IIpaBa U MHBIX IPAaBOBbIX 00pa3o-
BaHUM. DTO CTAaHOBUTCS OCOOEHHO aKTyaJIbHBIM UMEHHO ceildac, MOCKOJIbKY B yCIIO-
BUSX HENPEPHIBHOI'O Pa3BUTHsI 3aKOHOAATENIBCTBA CYLIECTBYET PUCK UYPE3BBIYANHBIM
YBJICUEHHEM OJIHOM 00JIaCThIO PETYJIMPOBAHUA U TIOTEPU €€ CBSI3U C UHBIMH 00JIacTs-

MHU. HpI/I 9TOM BaKOHOI[aTeJ'H)HHﬁ noaxona, B OCHOBC KOTOPOTO JICKHUT CTPEMIICHUC K



KOMIUJIEKCHOMY PEryJIMpPOBaHUI0, 00ecleuynBaeT cOaJaHCUPOBAaHHOE MPABOBOE pa3-
BUTHE BceX 00JacTel MpaBa v HAMpaBJieH Ha 00ecreueHne ero CTaOMIbHOCTH.

Crenenb pa3pa0OoTaHHOCTH TeMbl JUCCEPTANMOHHOIO McciaenoBanusi. Oc-
HOBOIIOJIO)KHHUKOM COBPEMEHHOM TEOPUU MEXOTPACJIEBBIX CBS3€M B I'PakIaHCKOM
npase sBisiercs M.IO. Yensimes. B pabote «Cucrema MexxoTpaciieBbIX CBsi3eil rpa-
KJAHCKOTO MpaBa: HuBMiIMcTUYecKoe uccieaopanue» (2008 r.) M.IO. YenbleBbim
c(OpMyJIMPOBAHO ABTOPCKOE MPEJCTABICHUE O MEXKOTPACIEBBIX CBS3SIX TpakIaH-
CKOI'0 MpaBa, ONPEJEICHO UX MOHATHE, COIVIACHO KOTOPOMY MEXOTpPAclIeBbI€ CBS3U
IPa)KJAHCKOIO MPaBa — 3TO OTHOLIEHUS B3aUMHOM 3aBUCUMOCTH, O0OYCIIOBJIEHHOCTH U
OOILIIHOCTH MEXAY Pa3IMYHBIMHU MPABOBBIMHU OTPACISIMU, BKIIOYAs U UX OTIEIbHBIC
YacTH.

Mexy TeM, crienHagbHbIX padoT, MOCBSIEHHBIX HCCIEI0BAHUIO MEXOoTpaciie-
BBIX CBA3€H JOTOBOPHOIO MpaBa, HET.

Takum o0pa3oM, mpu TOM, YTO BOIPOCHI MEKOTPACIEBBIX CBS3€H B TpakaaH-
CKOM IIpaBe€ B LIEJIOM JIO HACTOSIIETO BPEMEHHU OCTAIOTCSl HEAOCTATOYHO UCCIIE0OBaH-
HBIMH, OCOOEHHOCTH B3aUMOJIEHCTBUS OTIAECIbHBIX AJIEMEHTOB I'PAXIAaHCKOTO MpaBa C
MHBIMU NPABOBBIMU OTPACISIMU — 3TO 00JIACTh LMBUIMCTUKHU, COBEPIIEHHO HE 3aTpO-
HyTasl B HAy4HbIX paboTrax. B To *xe BpeMsi, HIMPOKOE paclpoCTpaHEHHUE JOTOBOPHO-
IO PEryJupOBaHMS, €r0 MOCTOSSHHOE AKTUBHOE PA3BUTHE B YCIOBHIX COBPEMEHHOCTH,
00OCHOBBIBAaET BaXKHOCTh aHAIM3a MEXOTPACIEBBIX CBA3€H MMEHHO JOrOBOPHOIO
npasa.

Heabio padoTsl sBiseTca pa3paboTKa U TEOPETHYECKOE O0OOCHOBAHUE KOM-
IJIEKCHOTO TPEICTABICHUSI O CUCTEMHOW OpraHU3alUy MEXOTPACIEBBIX CBA3EH NI0-
TOBOPHOTO MpaBa KaK OJHOI0 M3 CHUCTEMOOOPA3YyIOIIMX 3JEMEHTOB TI'Pak1aHCKOTO
npasa.

JlocTikeHre JaHHOM 11e5 TpeOyeT pelieHus CAeAyIINX 3a4a4:

- BBISIBUTH 3TAIbl CTAHOBJIEHUS! POCCUKCKOTO JIOTOBOPHOTO MPaBa;

- OIIPENENUTh CYIIHOCTh U MPAaBOBYIO IPUPOY MEXKOTPACIEBBIX CBA3EH 10r0-

BOPHOTO 1IPaBa;



- 000CHOBaTh BUJOBYIO OPTaHU3AIMIO MEKOTPACIEBBIX CBS3EH JTOTOBOPHOTO
npaBa;

- PacKpBITh CHCTEMY MEXOTPACIICBBIX CBSA3CH TOTOBOPHOTO MpaBa U €€ CTPYK-
TYPHBIX 2JIEMEHTOB;

- BBISIBUTH OCOOCHHOCTH TIPOSIBJICHHSI MEXOTPACIIEBBIX CBS3€H JOTOBOPHOIO
mpaBa Ha MPUMEPE B3aMMOJICHCTBHS JOTOBOPHOTO MpaBa ¢ MaTePUAILHBIMU MPaBO-
BBIMU OTPACIISIMU;

- BBISIBUTh OCOOCHHOCTH TIPOSIBIICHHUS MEKOTPACIEBBIX CBSI3€d JOTOBOPHOTO
npaBa Ha MPUMEPE B3aUMOJCHCTBUS JOTOBOPHOTO TpaBa C MPOIECCYaTbHBIMH TIpa-
BOBBIMH OTPACIISIMH,

- OMNpPEACNIHUTh CXOACTBA W PA3IUYMsI MEXOTPACICBBIX CBSI3CH JTOTOBOPHOTO
npaBa ¢ MaTepUATbHBIMH U TIPOIECCYATbHBIMA MPABOBBIMHU OTPACIISIMH, UCXOJ U3
UX OCHOBHOTO Ha3HAYCHHSI.

OO0beKTOM TUCCEPTAIIMOHHOTO HWCCJEAOBAHMS BBICTYIAIOT MEKOTPACIEBHIE
CBSI3U, BO3HUKAIONIUE TIPH 3aKIIOUCHUH PA3IMYHOTO POJia JOTOBOPOB B IPaXKIaHCKOM
IIpaBe ¥ B MHBIX ITPABOBBIX OTPACTIAX.

IIpeameTom ucciaen0BaHMs SBISIIOTCS HOPMBI TPAXKIAHCKOTO M HMHBIX OTpac-
Je TpaBa, OTPaKAIOUIME CHUCTEMY MEXOTPACJICBBIX CBSI3EH TOTOBOPHOTO IIpaBa,
MPAKTUKA PUMEHEHUSI dTUX HOPM, CIIOKHUBIITUECS B MPABOBOM HAyKe TEOPHUH, JOK-
TPUHBI U Hay4HbIC MPEJICTABICHUS OTHOCUTEIHHO KpPyra HMCCIETyeMBIX BOMPOCOB,
KaK B 00JJaCTH camMoro JOTOBOPHOI'O TIpaBa, Tak U B c(hepe ero MeKoTpaciieBbIX CB-
3eM.

MeTtonoiornyeckasi OCHOBAa JHCCEPTAIMOHHOIO MCCJIETOBAHMUS TIPCICTaB-
JseT o000l MPUMEHEHHE aBTOPOM CYIIECTBYIOIIHMX, U 3aPCKOMEHIOBABIITNX CeOsT KaKk
3¢ (HEKTUBHBIX METOJOB M MPUEMOB HAYYHOT'O MO3HAHUSA, KaK OOIIEHAYYHBIX M YacCT-
HOHAYYHBIX, a TAK)KE METOJJOJIOTUIECKUX MPHUEMOB U OTACIHHBIX 3aKOHOB JINAJICKTH-
ku. [Ipr 5TOM OCHOBHBIMHU METOJAMH SIBIISITUCH OOIIEHAYYHBIC, K KOTOPHIM OTHOCHT-
Csl TUAJICKTUYECKUIA METOJI, C €r0 KaTeropusMH M IpreMaMu: aOCTPaKIIMUA U BOCXOXK-
JIEHUsT OT a0CTPAKTHOTO K KOHKPETHOMY (IIPUMEHSAEMBIN B pab0Te MPHUHIIUI STUHCT-

Ba U AudQepeHnnanumn), aHaau3 U CUHTE3, a TAK)K€ CUCTEMHBIM aHAIIW3: U3yYCHHE



0o0pa3oBaHusl, pa3BUTHS, PYHKIIMOHUPOBAHUS, CUHTE3a ITPABOBBIX SIBJICHUM, a TaKkKe
MX B3aMMOCBSI3M C UHBIMU MPABOBBIMU SABJICHUSIMU, PACCMOTPEHHUE UX CUCTEM, MOJ-
CHUCTEM U OTJICJIbHBIX 3JIEMEHTOB. YaCTHOHAYYHbIE METObI TO3HAHUS — (hOpPMaJILHO-
IOPUJINYECKUI U CPAaBHUTEIBLHO-TIPABOBON — IMO3BOJISIIOT C(HOPMYJIUPOBATH KATETOPUHU
Y TIOHSTHUM MPABOBBIX SIBJICHUM, JaTh UM HanbOoJiee MOJTHYK XapaKTepucTuky. B pa-
00Te NPUMEHSIIUCh U UHbIC MEXAUCIUITIMHAPHBIE U YACTHOHAYYHbBIE METO/IbI IMO3HA-
HUSI, TAKUE KaK UCTOPUKO-TPABOBOM, JIOTUUECKHUM, METOJIbI KOMIJICKCHOTO aHaJIu3a,
CHUCTEMHOT0 MOAX0/a, MEXKOTPACICBON METOI FOPUANYECKUX UCCIIETOBAHUIM.

IMIUpUYecKass 0CHOBA JUCCEPTAIMU MPEICTABIICHA CIIOXKUBIIICHCS CyAeOHOM
MPaKTUKON, a UMEHHO — pemieHussMu KoHcTutyrnmonHoro cyga P®, apOutpakHbIX
CyJIOB, CYJIOB OOIlEN HOPUCAUKIIMU, B KOTOPBIX HAXOMST CBOE OTPAXKEHUE CHUCTEMa
MEKOTPACJIEBBIX CBSI3€H JOTOBOPHOTO IpaBa.

TeopeTnueckasi 0CHOBA AUCCEPTANMOHHOIO HCcaeA0BaHMs Oa3upyeTcs Ha
HayYHBIX MCCJIEJOBAHUSAX B 00JIACTH TEOPUU IpaBa, IUBWIMCTUKH, U UHBIX OTpacieit
OTCYECTBEHHOI'0 TpaBa — paboTaxX YyYEHBIX JOPEBOIIOIMOHHOTO, COBETCKOTO U CO-
BpeMeHHoro nepuoja. Tak, mpu paboTe HaJ AUCCEpTalMeld aBTOp oOpamiaics K Tpy-
JlaM YYE€HbIX AopeBoJiormoHHoro nepuoja — O. bronosa, J[.M. Meiiepa, JI.M. Ilet-
paxunkoro, U.A. TTokposckoro, ®.K. ¢don CaBunbu, A.A. Cumonuna, JI.C. Tais,
['.®. [llepmieneBrya, COBETCKOIO M COBpeMEHHOro mnepuoga — M.M. Arapkosa,
C.C. AnekceeBa, B.K. Anapeea, K.M. ApcnanoBa, H.A. bapunoa, B.A. benoga,
B.C. bensix, M.U. bparunckoro, C.H. bparycs, /J[.X. BaneeBa, E.B. BaBununa,
B.B. Butpsuckoro, b.M. I'oaramo, O.A.Topomora, E.Il. 'ybuna, H.JI. Eropoga,
C.C. 3anmkosckoro, M.H. Wmommnoit, O.C. HWodde, B.Il. Kambimanckoro,
JI.A. KepumoBa, O.A. KpacaBuukoBa, [.B. Komoayb6a, H.C. Ky3Henoso#,
B.B. JIazapeBa, A.JI. Makosckoro, A.A. Maxkosckoii, A.B. Mansko, A.B. Muxaiino-
Ba, H.W. Mary3oBa, B.Il. Mo3onuna, O.H. Huzamuesoii, JI.A. HoBocenoBoii,
B.®. Tlononnonyno, b.U. [lyrunckoro, H.FO. Pacckazosoii, B.B. PoBnoro, M.A.
Poxkoroit, B.J[. PyszanoBoii, P.H. Cammesoii, 3.®. Cadwuna, A.Il. Cepreena,
O.10. CxBopuoBa, K.WU. Cxnosckoro, M.K. CyneiimenoBa, E.A. CyxaHoga,
B.A. Tapxosa, FO.K. Toncroro, P.O. Xandunoit, B.A. Xoxsnosa, 3.1. IIpi0Oynenko,



JLA. YeroBamze, M.IO. UYensinuea, A.D.Yepnanuera, b.b. YepenaxuHna,
B.B. Uy6apoga, A.E. lllepcroouTtosa, B.®. fxoBnera u ap.

Hay4ynasi HOBM3HA QMCCEPTANMOHHOIO0 MCCJIEI0BAHUSA 3aKJIHOYAETCA B TOM,
YTO B HEM BIEpBble C(HOPMHUPOBAHO LIETOCTHOE HAYUHOE IPEJCTaBICHUE O MEXKOT-
pacieBbIX CBA34X JOTOBOpPHOTO Mpasa. [Ipu atom:

- BBISIBJICHBI JTAallbl CTAHOBJIEHUS POCCUNCKOTO JOTOBOPHOTO IIPaBa;

- IIYTEM ONPEAEIIEHUs] MECTa JOTOBOPHOIO IIpaBa B CUCTEME MpaBa U XapakTe-
PUCTUKH €ro OCOOEHHOCTEH, BBISIBJIECHBI MPEANOCHUIKM K CYLIECTBOBAHUIO CHCTEMBI
MEKOTPACJIEBBIX CBA3EH JOTOBOPHOTO IIPaBa;

- JaHO aBTOPCKOE OIpPEJEIECHUE MEXKOTPACIEBBIX CBS3€ JOTOBOPHOTO IpaBa,
NIOKa3aHa UX CYIIHOCTb U IPAaBOBas IPUPOAA;

- IpoBeJIeHa KilacCu(PUKaysa MEKOTPACIEBBIX CBI3€H JOTOBOPHOTO MpaBa, IMo-
Ka3aHbl UX (OPMBI, BBISIBJICHO Ha3HAUYCHHE;

- BBIACJIEHBI CTPYKTYPHBIE JIEMEHTHI CHCTEMBI MEXOTPACIIEBBIX CBA3EH JOT0-
BOPHOI'O IIPaBa;

- BBIABJICHBl CHEU(UYECKHE YEPThl, ONPEICIICHbl PA3NUYUS B MPOSBICHUU
ME)KOTPACJIEBbIX CBS3€M OrOBOPHOIO IIpaBa IIPU B3aUMOJEHCTBUU JOTOBOPHOIO
IIpaBa ¢ MaTEpPUAIbHBIMHU U IIPOLIECCYAIBHBIMU IIPABOBBIMU OTPACIISIMHU.

IToJ10:keHNUs1, BBIHOCUMBbIE HA 3AILUTY:

1. Y CTaHOBIIEHO, YTO OTJIMYUTEIBHON YEPTOU JOTOBOPHOIO IIPaBa SIBISACT-
Cs HAJIM4ME PA3BUTOM CUCTEMBI MEKOTPACIEBBIX CBSA3€M C MHBIMU — YEM Tpa)KJaH-
CKO-IIpaBOBasi OTPacib — IPABOBBIMU OTPACISIMUA. JTa CUCTEMA OKa3bIBAET CYLIECT-
BEHHOE BIIMSHUE HAa BCE OOILECTBEHHBIC OTHOILIEHHUS, B KOTOpPbIE CyOBEKTHI MpaBa
BCTYNAIOT, peaju3ysl CBOIO MPAaBOCYOBEKTHOCTh MO CBOEMY ycMOTpeHuo. Hamuuue
ME)KOTPACJIEBbIX CBS3€M IOrOBOPHOIO IpaBa MPENOIpENersieT BO3MOKHOCTh pelle-
HUS C UCTOJIb30BAHUEM CPEJICTB YaCTHOIIPABOBOI'O XapaKTepa, 3a7ay, CTOAIINX Mepe
B3aHMOJICMCTBYIOIIMMHU C JOTOBOPHBIM NPABOM HHBIMH IPABOBBIMH OTPACIISIMH H
VHCTUTYTaMH.

2. OO0CHOBaHO, YTO MEXKOTPACIIEBbIE CBA3U JOTOBOPHOTIO MpaBa — 3TO 00y-

CJIOBJICHHBIC CUCTCMHBIM CTPOCHHCM IIPpaBa OTHOLICHUA B3aMHOM 3aBUCUMOCTHU Me-



Iy JOTOBOPHBIM IIPABOM M MHBIMHU MPABOBBIMU 00pa30oBaHUSIMH (OTpACISIMU, MO-
OTpaciiIMM, UHCTUTYTaMH), KOTOpbIE OOECIIEYMBAIOT MX B3aWMOJAEHUCTBHE, HAIPaB-
JICHHOE Ha PETYJIHUPOBAHHUE OTJEIbHBIX OOIIECTBEHHBIX OTHOIICHUI M 3alUTy CyOb-
eKTOB 3TUX OTHOLIEHMH. B MexaHu3Me IpaBOBOTO PEryJIMPOBAHUS MEXKOTPACIIEBBIE
CBSI3M JJOTOBOPHOTO IpaBa MPEJCTABIAIOT COOON «COEAMHUTEIbHBIN 3JIEMEHT» MEX-
Jy JOTOBOPHBIM IIPABOM U HHBIMHU, IOMUMO TPAKJAHCKOTO, TPABOBBIMU OTPACIISIMH.

3.  BrosBien cnocob B3auMoAEHCTBHS YACTHOI'O U MyOJMYHOIO MpaBa, Ko-
TOPBIN 3aKITI0YAETCS B UCTIOIB30BAHUH DJIEMEHTOB, OTHOCAIIUXCS K YACTHOMY TPaBy,
B 00J1acTH AeCTBUS MyOJUYHOIO MpaBa, ¥ HA0OOPOT.

O00CHOBaHO, YTO JJaHHOE B3aUMOJAEHCTBHUE MPOUCXOAUT Ha YPOBHE HOPM IIpa-
Ba; €T0 CYIIECTBOBAHHE OOECIIEUNBAIOT MEKOTPACIEBBIE CBS3H, BBHIOJHSIOIINE POJIb
CBSI3YIOILIETO 3B€HA MEX/1y HOpMaMH.

4.  YcTaHOBIEHO, YTO B3aUMOJAEHCTBHE JOTOBOPHOTO IpaBa C UHBIMU HOP-
MaMH OTpacjeil YaCTHOTO M MyOJUYHOTO MpaBa BHIPAXKAETCS B PETYJIUPOBAHUN HOP-
MaMHU JIOTOBOPHOTO IpaBa OTAEJbHBIX MPAaBOOTHOIICHUN, BO3HHUKAIOUIMX B HMHBIX,
MOMHUMO TPKIAHCKOTO, OTPACIsAX MpaBa. DJIEMEHTOM MeXaHU3Ma, 00ecreynBarolie-
IO CBS3b JIAHHBIX HOPM, SIBJISIFOTCSI MEKOTPACIIEBbIE CBSA3H JOTOBOPHOTO MpaBa.

[Tpu 5TOM BBISIBIIEHBI CIIOCOOBI IPOSIBICHUSI MEXKOTPACIIEBBIX CBSA3EH JOrOBOP-
HOTO TpaBa, K KOTOPHIM OTHECEHBI:

1) ucnonp3oBaHUE KOHCTPYKIMHM JIOTOBOpPA B MHBIX, IOMUMO TPa)JIaHCKOIO,
OTpaciisix Mpasa;

2) BO3HUKHOBEHHUE MOCJEACTBUN UCTIOTHEHHS TPasKJaHCKO-TIPABOBBIX J10TOBO-
POB, MOANAJAIOUIMX O] PETYJUPOBAHUE HOPM HMHBIX, IOMHMO I'pa)JIaHCKOIO, OT-
pacieu npasa;

3) TpaHcdopmalMs JTOTOBOPHOTO IpaBa IOJ BO3ACHCTBUEM Ha HEro HOPM
UHBIX [IPaBOBBIX 00pa30BaHUil, UTO MPOSABIAETCSA Kak B (POPMUPOBAHUHM HOBBIX HOPM
JIOTOBOPHOTO TpaBa, TaK U B yCTAHOBJICHUH HOBOTO MOPSIIKA MPaBOPEaTH3AIIH.

5.  O060cHOBaHO HalIM4yue BIMSHHUS HOPM JOTOBOPHOTO IpaBa Ha KayKIbIH
JIOTOBOp (COrJIallleHue), 3aKiII04aeMblid B cepe NEHCTBUS UHOW, OMUMO I'PaKJaH-

CKOr'0, OTpacJiy npasa (MHOTO MPaBOBOro oOpa3zoBanus). B xone uccnenoBanus gaH-



HOI'O0 MPABOBOTO SIBJICHUSI YCTAHOBJIEHO, YTO Pa3rpaHUYCHHUE ACUCTBUS HOPM JIOTO-
BOPHOI'O IIpaBa WU MHOI'O MPABOBOTO 0Opa30BaHMs MPHU 3TOM MPOU3BOAUTCS MO CIie-
IYIOIIEMY OCHOBAHHIO: HOPMbI MHOTO IIPABOBOr0 0Opa30BaHUsI ONPEACIISIIOT CIEelH-
dbuyeckue TpeOOBaHUA K COJIEPKAHUIO U K MOPSAKY BCTYIJICHUSI TAKUX JJOTOBOPOB B
CUJIy, B TO BPEMSI KaK HOPMBI JIOTOBOPHOTO IPaBa PErIaMEHTUPYIOT OTHOLIEHUS Me-
XKy CTOpPOHAMH JOroBOpa (COTrJalieHus), HE YPEryJUpOBaHHbIE HOPMaMH HHOTO
IPaBOBOTO 0Opa30BaHUA.

6. ApryMEHTUPOBAHO, YTO BIUSHUE MEXKOTPACIEBBIX CBS3EH JIOTOBOPHOIO
IpaBa OIPEIEIIETCA UCIOJIb30BAHUEM B WHBIX, IOMUMO TPAXKIAHCKOTO, OTPACIISIX
1paBa, IUCIO3UTUBHOIO METOJA PEryJIMPOBAHUS OTHOIIEHUH. Tak, TMCIIO3UTUBHBIN
METO/]I MPABOBOr'0 PEryJIMPOBAHUS B CEMENHOM IPaBe ONPEAEISAETCS MPEIOCTABICHU-
€M Cymnpyram IpaBa caMOCTOSITEILHO PETJIaMEHTHPOBATh B3aUMHBIEC TIpaBa U 00s3aH-
HOCTH OpayHbIM JIOTOBOPOM; JIHUCIIO3UTUBHBIM METOJ B HAJOTOBOM IPABE CBS3aH C
BO3MOXHOCTBIO HAJIOTOIUIATENBIINKA 3aKIIOUYNTh C HAJIOTOBBIM OPraHOM JOTOBOD 3a-
JloTa WIM MOPYYUTEIHCTBA B3aMEH OTCPOYKH MCIIOJIHEHHSI HAJIOTOBBIX 00s3aTeNIbCTB
U T.J.

7. BrisiBiIEHO, UTO B 3aBUCUMOCTHY OT IIPUHAJICKHOCTH IIPABOBOU OTPACIIH,
C KOTOPOW B3aMMOJIEHCTBYET JOTOBOPHOE NPaBO, K MaTE€pUalIbHBIM WM MPOLECCY-
aJbHBIM IPABOBBIM OTPACIISIM, BBIACISIOTCS JIBA BHJIA MEXKOTPACIEBBIX CBS3EU JOT0-
BOPHOT'O TIpaBa: PEryJsTUBHBIC M OXpaHUTENbHBIC. VX OOIIeH 1ebio SBISETCS HC-
MOJIb30BAHUE JOTOBOPHBIX MEXAHU3MOB IPU PETYIUPOBAHUU OTHOUIEHHUN CTOPOH,
BO3HUKAIOUIMX B MHOW OTPacCiv IpaBa, sl PEUICHUS 3a]1ad 3TOM OTPACIIM MpaBa Me-
TOAAMHU YacCTHOIIPABOBOI'O XapakTepa. Paznnuue B yKa3aHHBIX BUIAX MEXKOTpaciie-
BBIX CBSI3€M 3aKJIIOYAETCS B CIIOCO0AX pELIECHUs TOCTABICHHBIX 3a/1a4.

Ponp MexoTpacieBbix CBSI3€M JOTOBOPHOIO MPaBa BO B3aUMOJCHUCTBUMU C Ma-
TE€pUAJIbHBIMUA OTPACIISIMU IpaBa SIBJISIETCS PETYJISATUBHOM — HAIPaBICHUEM BO3JECH-
CTBUSI TAKHUX CBSI3€M SIBJISICTCS YKPEIUICHUE B3aWMMOJCHCTBUS JIOTOBOPHOIO MpaBa C
VHBIMU [PABOBBIMU OTPACIISIMU B LIEJISIX YCTAHOBJIEHUS U PETYJIMPOBAHUS COOTBETCT-

BYIOIIMX ITPABOOTHOLLICHUN.
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Ponp mexoTpacneBbIX CBsi3el JOrOBOPHOIO MpaBa BO B3aWMOJEUCTBUU C MPO-
LleCCYaJIbHBIMU OTPACISIMU TIpaBa SIBJISETCS OXPAHUTEIbHON (JaHHBIE CBSI3U BO3HU-
KalOT MPU OCYILIECTBIECHUH 3alUThl HAPYIICHHbIX WM OCHapUBaeMbIX IpaB, CBOOO
Y 3aKOHHBIX MHTEPECOB Pa3IMUHBIX CYyOBEKTOB MpaBa).

8. O00CcHOBaHO, UTO BJIMSHHUE JJOTOBOPHOTO MPaBa Ha MHBIE, IOMUMO I'paXK1aH-
CKOT'0, OTPACJIA IIPaBa, HOCUT JBYCTOPOHHUM XapaKTep: HOPMBI MHBIX OTPACIIEH Ipa-
Ba TAK)K€ BO3JCHCTBYIOT HA HOPMBI TOTrOBOPHOIO Ipasa. IIpu 3TOM pesynpratoM Ta-
KOr'0 BO3JICWCTBUSA SIBIISIETCSI U3MEHEHHE HOPM JOTOBOPHOTO IpaBa B LIENAX MX rap-
MOHHU3aLMN ¢ HOPMaMH OTPaciel, B3aUMOACHCTBYIOIIMX C JOTOBOPHBIM ITPABOM.

Teopernyeckass 3HAYUMOCTh Pe3yJIbTATOB HCCJIEI0BAHHUSA COCTOUT B TOM,
YTO JOCTUTHYTHIE B XOJI€ €r0 IPOBEACHUS PE3YJIbTaThl BHOCAT CYIIECTBEHHBIN BKJIA]T
B Pa3BUTHE HAYYHBIX 3HAHUW O I'PAXKIAHCKOM IIpaBe, U B YaCTHOCTH, O JOTOBOPHOM
npase, B BUy (POPMUPOBAHUS KOHLEMIIMY COBPEMEHHOI'O MOJIOKEHUS JOMOBOPHOIO
IIpaBa B CUCTEME POCCHUCKOIO IIPaBa.

ChopmynrpoBaHHbIE BBIBOABI U MOJIOKEHUS O MEXOTPACIEBBIX CBS3AX JIOTO-
BOPHOI'O IIPaBa ONPEACIAIOT BO3MOXKHOCTh BCECTOPOHHETO PACCMOTPEHUS MEXaHU3-
Ma B3aMMOJCHCTBHs JOIOBOPHOI'O IIpaBa C MHBIMM, IIOMHUMO T'Pa)KIAHCKOTO, OTpac-
JSIMU 1IpaBa, 4YTO IO3BOJIAECT PACUIMPUTH CTEIIEHb HAYYHOI'O 3HAHUSA U O Pa3jIu4HbIX
OTpAacCIIAX IIPaBa B YACTH ITOJIOKEHUHM O JOTOBOPAx M COIVIAIIECHUAX, 3aKJIF0YAaEMbIX B
JAHHBIX OTPACIIAX.

CdopmupoBanHass U1 HaydyHO OOOCHOBAHHasi TEOPHUS MEKOTPACIEBBIX CBA3EH
JOTOBOPHOT'O IpaBa OIpPEEIsAeT BO3MOXKHOCTh HCIIOJIB30BaHUSA TEOPETUYECKUX pe-
3yJbTAaTOB pabOThI JUIs IPENOJAaBaHUsI OCOOCHHOM YacTH IpaKIaHCKOro IpaBa. 3Ha-
YUTEJIbHAs POJIb MEXKOTPACIEBBIX CBSA3EM JOTOBOPHOTO IIPaBa aKTYyaJIU3UPYETCS MPHU
(opMUPOBaHNU BBICOKOI'O YPOBHSI NPABOBBIX 3HAHUM U NMPO(ECCUOHATILHON IOPUAH-
4ecKOW KBaIM(PUKALMU IOPUCTOB I'Pa)KAaHCKO-IIPABOBOM CHEIMAIIbHOCTH, 3aHUMAIO-
LIMXCS MPABOTBOPYECTBOM M MpaBOpeAM3alnei. TeopeTHYecKne pe3yibTaTbl UC-
CJIEIOBaHUsI MOTYT OBITh YUYTEHBl B Pa3BUTHH TEOPUU COBPEMEHHOTO POCCHICKOTO

TpaXaAaHCKOIO IIpaBa.
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IIpakTHyeckass 3HAYMMOCTb Pe3yJbTATOB MCCJIEIOBAHUS ONPEICISIETCS
TEM, YTO MpeajiaraeMasi TEOPUsI MEKOTPACIEBBIX CBI3€H IOMOBOPHOTO MpPaBa MOXKET
CIIY’KUTh OAHOW M3 KOHLENTYaJIbHBIX OCHOB MPOBEJICHUS MOJUTUKU COBEPUIEHCTBO-
BaHUS JEHUCTBYIOUIErO IPa)KJaHCKOTO 3aKOHOIATEIbCTBA, OCHOBAHHOW Ha BBISIBICHUU
CYILIECTBYIOIIUX KOJUIM3UN B 00JIACTH 3aKJIFOUYEHHS JIOTOBOPOB Ha PA3IMYHBIX YPOB-
HSX, pa3pabOTKHU MONPABOK B 3aKOHOJATEIbHbIE aKThl, HAPABIECHHBIX HA yCTpaHe-
HUE BBISBJICHHBIX KOJUTU3UM.

OTtaenbHbIE TOJOXKEHUS TUCCEPTAMOHHOTO UCCIEOBaHUS — B KOTOPBIX (op-
MYJIUPYIOTCS U OOOCHOBBIBAIOTCS IOJIOKEHUS O NMPUMEHEHHWU HOPM JOTOBOPHOIO
IpaBa K COIJIAILICHMSM, 3aKJIIOYAEMbIM B HHBIX, IOMUMO IPaXJIaHCKOr0, OTPACIAX
npaBa, MOTYT OBbITb MCIOJIb30BaHbl B MPAKTUYECKONW padOTe XO3SIMCTBYIOMINX CYOb-
€KTOB B XO/JI€ 3aKIFOYEHUS MTOAOOHBIX COTJIAIIECHUH.

AnpolGauusi pe3yabTaToB HcciaenoBaHus. PerieHzupoBanue u o0CyKIeHUE
JUCCEPTALMOHHOIO MCCJIEA0BAHMS MPOBEJECHO Ha TEOPETHYECKUX CEMHHapax IOpH-
TUYecKoro ¢akyiabTeTa U Kadeapsl rpakIaHCKOTO W MPEANPUHIUMATEIBCKOTO MpaBa
Kazanckoro (IIpuBomxckoro) geaepaibHOTO YHUBEPCUTETA.

OCHOBHBIE MOJIOKEHUS U BBIBOJIbI IUCCEPTALMOHHOTO MCCIEOBAHUS OTpaXe-
HBI B psiJie aBTOPCKUX MyOuKaiuii (Bcero 12 pabot) B cTaThsiX, B TOM YHUCIIE B CTaTh-
SIX B XKypHanax, pekoMeHnoBaHHbIX BAK P® (4 crtaTthu), maTepuanax MexayHapo-
HBIX M BCEPOCCUNCKUX KOH(MEPEHIIHA.

Pe3ynbTaTel paboThl HAJ quccepTaluei AOKIaAbIBAIUCH JUCCEPTAHTOM U 00-
CYXKJIQJIMCh Ha HAYYHBIX U HAYYHO-NPAKTUYECKUX KOHPEPEHLHIX Pa3HOIO YPOBHA B
roponax Mocksa, Exarepun6ypr, Momkap-Oia, Camapa, Capatos, Yda (10 ykasau-
HBIX MEpONPUSITHI, OuHas (hopma ydactus), B ToM yucie: [V MexnyHnapoanas Hayd-
HO-TIpaKTHUYeCKasi KOHPepeHus CTYIeHTOB U acniupaHToB «lIpeosonenue nmpaBoBoro
HUTHIIN3MA KaK BEKTOp Pa3BUTHUS COBPEMEHHOIrO rocyjapcTBa U oOuiecTBa», 27-28
HOs10pa 2009 ropa, r.Kazanp, Kaszanckuii rocymapctBeHHblid yHuBepcuteT; XVII
MexBy30BcKasi HayuHas CTyJIeHuYecKas kKoHpepeHus «['ocyaapcTBo U mpaBo: akTy-
albHBIE TPOOJIEMBI COBPEMEHHOCTHY, 22 anpens 2010 roxa, r.Momkap-Omna, Mapwii-

ckuil rocygapctBennblii yausepcuteT; VIII Bcepoccuiickas Hayunas koHpepeHUIUs
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MOJIOJIBIX YYEHBIX M CTYJIEHTOB «OBOJIOLMS POCCHMCKOIrO Ipasa», 23-24 ampens
2010 roxma, r.ExarepunOypr, Ypanabckas rocy1apcTBEHHas OPUAMYECKAs aKkaJeMus;
V MexnyHapojHas Hay4HO-IpaKTU4ecKas KOH(GEpEeHUuUs: CTYJEHTOB M acClUpaHTOB
«IIpaBopeanu3zanusi B yCIOBUAX COJNMKEHHUS MEXIyHAPOJHOTO U BHYTPUTOCYAAPCT-
BEHHOT'O IpaBa: KOMIAPATUBUCTCKHUM aHau3», 26-28 Hos0ps 2010 rona, r.Kazans,
Kaszanckuii rocynapctBeHHblii yHuBepcuteT; XVII MexnynapoaHas KoHpepeHuus
CTYJ€HTOB, aCIIUPAHTOB U MOJIOABIX yueHbIX «JlomoHocoB», 12-15 anpens 2010 ro-
na, r.MockBa, MOCKOBCKMI TI'OCYIAapCTBEHHBIN yHuBepcurer, I MexayHnapoaHas
koHbpepenuus «IBomtonus mpasa B 2010 roxy», 27 nexadbps 2010 roma, r.Mocksa,
MockoBckuit rocynapctBeHHbiii yHuBepcuteT; XVIII Mexnynapoanas koHpepeH-
Y CTYAEHTOB, ACIMPAHTOB M MOJIOABIX YUeHbIX «JlomoHocoB», 11-15 anpens 2011
roga, r.MockBa, MOCKOBCKHI TOCYJapCTBEHHBI YHUBEPCUTET; €xeroaHas Bcepoc-
CUMCKasl Hay4Hasl CTyJeHuYecKass KoH(epeHuus «AKTyalbHble MpoodsieMbl pedhopmu-
POBaHHUsI COBPEMEHHOTO 3aKoHoAaTenbcTBa Poccniickon Penepanuny», 22-23 anpens
2011 rona, r.Caparos, CapaToBckasi rocylapcTBeHHas akajgeMus npasa; XIX Mex-
OyHapoAHas KOH(PEPEeHIUsI CTYAEHTOB, acClIMPaHTOB U MOJIOABIX Y4YeHBIX «JlomoHO-
coB», 9-13 anpensa 2012 roxa, r.MockBa, MOCKOBCKUI rOCy1apCTBEHHbI YHUBEPCH-
ter; VIII MexnyHnapoaHas HaydHO-TIpaKTHYECKasi KOH(EPEeHIUs CTYJACHTOB U aCIu-
paHTOB «MEXCHCTEMHBIC M MEKOTPACIIEBEIE CBSI3U C TIPaBOBOM cepen, 22-23 HOs0-
ps 2013 rona, r.Kazanp, Kazanckuii (IIpuBomkckuit) dbenepanbHbli YHUBEPCUTET,
MexnyHapoiHas Hay4dHO-IIpakTUueckas KoH(pepeHuus «Poib HaykKu B pa3BUTHU
obmectBay, S Mmapta 2015 rona, .Y da.

CrpykTypa padoThl 00yClIOBIIEHA LIENbIO U 3a/1a4aMU IUCCEPTALMOHHOTO UC-
CIEAOBaHUsA, JIOTUKOW HcclienoBaHus. Jluccepranuss COCTOMT W3 BBEICHHS, IBYX
rJ1aB, O0BEAUHSIONUX ST MaparpadoB, 3aKIIOUYCHHS, CTUCKa HOPMATHUBHBIX MTPaBO-

BBIX aKTOB, MATEPUAJIOB CYICOHOM MPAKTUKHU U CHEIUAIbHON JTUTEPATYPHI.
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COAEPKXAHUE NUCCEPTAIIMU

Bo BBegeHuM 00OCHOBBIBAETCS aKTYaJIbHOCTh TEMBI JUCCEPTAIIMOHHOTO HC-
CJeOBaHUA, OTpakaemasi B TPEX Pa3IMYHbIX ACHEKTAaX JACHUCTBUTEIBHOCTH (COIU-
JIbHO-D)KOHOMHUYECKOM, MTPaBONPUMEHUTEILHOM, MPABOTBOPUYECKOM), ONPEAEISIOTCS
CTENeHb pa3pabOTaHHOCTH MPOOJIEMBI UCCIEAOBAHUS, MENb, 3aa4l, OOBEKT, Mpe-
MET, METOJIOJIOTUYECKasi OCHOBA, HOPMATHUBHO-IIPABOBAsl, SMIUPUUYECKAS] U TEOPETHU-
yeckas 0a3a ucciae0BaHUsl, XapaKTepU3yloTCsl HayuyHasi HOBU3HA U (DOPMYITUPYIOTCS
OCHOBHBIE TIOJIOKECHUS, BRIHOCHUMBIE Ha 3aIUATY, OTPAXKAETCS TEOPETUUECKAS U MPaK-
TUYECKas 3HAYUMOCTh pabOThl, MpUBOAUTCS MH(POpMaIs 00 ampolanuu pe3yJibra-
TOB MPOBEJCHHOTO UCCIICIOBAHUS.

I'naBa nepBasi «/loroBopHoe mMpaBo M ero Me:KO0TpacjeBble CBA3MW» BKIIO-
yaeT Tpu naparpada U MocBsIIeHa UCCIEI0BAHUIO OCHOB U3y4aeMOro mpaBoOBOTO SB-
JICHUS.

B mepBom maparpade «CTaHoBIeHHE POCCHICKOT0 H0TrOBOPHOIO NMPaBay»
MOCJIEIOBATEILHO AHAIM3UPYETCS IBOJIIOLMS POCCUHCKOTO JIOTOBOPHOTO MPAaBa.

OtMeuaercsi, UTO 4epe3 3araHOECBPOIECHCKY0 HCTOPUUYECKYIO IIKOIY MpaBa B
OCHOBY COBPEMEHHOI'0 POCCHUMCKOIO IrpakJAaHCKOro Mpasa JIETJIO PUMCKOE NpaBo. B
ATOM CBSI3U, MEPBBIM 3TANIOM K MOHMMAHWIO JOTOBOPHOTO IpaBa SABJISETCS aHAJIMU3
IIOJIOKEHUM O JOTOBOPE B PUMCKOM YacTHOM ITpaBe. Jlanee nocnenoBaTesibHO aHAJIN-
3UPYIOTCSl TIOJIOKEHHUSI O JIOroBopax BO PpaHIy3CKOM rpaxaaHckoMm koxaekce 1804
roga v ['epMaHCKOM TIpakJIaHCKOM yioxkeHuu 1896 rona - koauduImpoBaHHBIX aK-
Tax, OCHOBaHHBIX Ha PUMCKOM IIPaBe.

PazButne noroBopHoro npasa B Poccum paccmaTpuBaeTcs MO BIUSHUEM KOH-
TUHEHTAJIBHON CHUCTEMbl MpaBa HAUYMHAETCS C TOJIOKEHUW O JOTOBOPHOM IIpaBe B
Coae 3akoH0B Poccuiickoit Umnepun. [anee, npu ananuze ['paxkaaHCKOTO KOJeKca
PC®OCP 1922 roga u I'paxxnanckoro xonekca PCOCP 1964 rona, dopmynupyrorces
BBIBO/IbI O BJIIMSIHUU MOJUTUYECKOTO Kypca CTpaHbl HA CUCTEMY IIpaBa.

B uccnegoBanuu ocoboe BHUMaHUE yACISIETCS COBPEMEHHOMY 3Taly pa3BUTHS

AOTrOBOPHOI'O IIpaBa. B JaCTHOCTHU, OTMCYACTCA, YTO C IIPUHATUCM r PAKIAAHCKOI'O

14



kojekca PO B 1994 roay OblI0 BOCCTAaHOBJIEHO MOHSATHUE TPAXKIAHCKO-IPABOBOTO J10-
rOBOpa, KOTOPBIN ONpeaensieTcs Kak COIVIAIIEHUE JABYX WMJIM HECKOJIBKUX JIMI] MO yC-
TQHOBJICHUM, WU3MEHEHUM WU TMPEKPAIICHUH TPakJAaHCKUX TMpaB U O0sS3aHHOCTEH.
Kpome Toro, anamusupyrorcs mnonoxeHuss KoHumenuuu pasBUTHS TPa)XKJaHCKOIO
3aKkoHoOJarenbCcTBa Poccuiickont denepanuy, NOArOTOBICHHOW HA OCHOBAaHUM Y Kas3a
[Ipesunenta Poccuiickont @enepanmun ot 18 wmroms 2008 r. Ne 1108  «O
COBEpILICHCTBOBaHMM | paxkanckoro kojaekca Poccuiickon @enepauun», B pa3BUTHE
KOTOPOM BHECEH PsAJl CYLIECTBEHHBIX U3MEHEHUMN B ACHUCTBYIOIINUMN [ pakIaHCKUM KO-
nekc PO, uccnenyercs npupoaa TaHHBIX U3MEHEHUN.

ITo pe3ynbTaTaM MPOBEAECHHOIO aHAJIN3a, AUCCEPTAHT 3aKJIKOYAET, YTO HBOJIO-
Ul COBPEMEHHOI'O JIOTOBOPHOIO MpaBa OTPAXKAET BIUSIHUE POMAHO-IEPMAHCKOU
IIPABOBOM CHUCTEMBI HA POCCUKCKOE IPa)KJaHCKOE 3aKOHOAATENbCTBO. Pa3Burue poc-
CUICKOTO Ipa)IJaHCKOr0, U KaK €ro 4aCTH — JIOFOBOPHOIO IMpaBa Mo/ BIUSHUEM Ipa-
KITAHCKUX MPABOMOPSIKOB KOHTHHEHTAIHHOW MIPABOBOM CEMBU TOBOPUT OO IBOJIIO-
IIUU POCCUICKON NUBUJIUCTUKHU B HAIIPABJICHUH, OEPYIIEM CBOE HA4aio OT PUMCKOTO
npana.

B maparpade BropoM «CyHIHOCTHL MeKOTpPACJeBbIX CBsi3eil 10rOBOPHOTO
NPaBa» PacCMaTPUBAETCI MECTO JOTOBOPHOIO IIpaBa, a TaKXKe, IyTEM aHaJIn3a
BHYTPCHHHUX MPU3HAKOB U BHEITHUX (POPM TMPOSIBICHUS, PACKPHIBACTCS COJICPIKAHUEC
paccMaTprUBaEMBbIX CBS3EH.

[Ipu moMoIM CHUCTEMHOIrO MOJAXO0Aa, MPEANOJIArarolero MOCTENEHHOE pac-
CMOTPEHHUE BCEX YPOBHEW CUCTEMBI MPABA, aBTOPOM BBIICIAIOTCS U aHAUIU3UPYIOTCA
€€ OTHEJIbHBIE PJIEMEHTHI. B 1ensax onpenesieHuss Mecta JOrOBOPHOIO IIpaBa B CUCTE-
M€ paBa, OHO BBIJICNAETCS OTAEJIBHO KaK 4aCTh YaCTHOIO MpaBa, YaCTh I'PaKAaHCKO-
ro MpaBa U Kak OTJCIbHBIA MHCTUTYT 00s13aT€IhCTBEHHOTO npaBa. Crnenuduyeckue
4epThl OTHAEJIBHBIX 3JIEMEHTOB IpaBa Ha KaKIOM M3 PacCMaTpUBAEMBIX 3TaIlOB IO-
3BOJISIFOT CZIENIATh BBIBOJ O TOM, YTO MECTO JOTOBOPHOIO MpPaBa B CUCTEME IpaBa Ol-
penensiercs HabopoM ero 0COOCHHOCTEH.

CymectBoBaHrMe 0COOCHHOCTEH JTOTOBOPHOTO MpaBa OTPAKAETCSI U B XO3SIMCT-

BEHHOH JeATEIHLHOCTH CyOBEKTOB MpaBa. Ha ocHOBE mpuMeEpOB U3 CyIAeOHON Mpak-
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TUKU B paboTe MOKAa3aHO, YTO, MPUHUMAS T€ WM UHBIC PEIICHUS MO T'PaXXKJaHCKUM
Jienam, Cyabl HepelIKo oOpamiatoTcs K OTAEIbHBIM 0COOEHHOCTSIM JIOTOBOPHOTO Tpa-
BA.

B pesynbrare Bhifenenus crienuPpuUeckux 4epT Kak OOIIe CUCTEMBI MpaBa,
TaK U CUCTEMBI JIOTOBOPHOTO MpaBa B YACTHOCTH, IUCCEPTAHTOM JIOKA3bIBAETCS, YTO
BCE DJIEMEHTHI CUCTEMBI CBSI3aHbI MEXKy COOON MOCPEACTBOM OMPEICICHHBIX CBA3EH,
oOecneunBarOIMX UX B3auMojencTBue. [Ipu 3Tom cBs3U 37€MEHTOB (HOPM, WHCTH-
TYTOB) BHYTPH OJHOM OTpaciiy MpaBa MPEJCTaBIA0T COOOM BHYTPUOTpPACIEBbIE CBSI-
3, a CBSI3M DJIEMEHTOB, IIPUHAUICKAIIUX K Pa3JIMYHBIM OTPACIsAM IIpaBa — MEXKOT-
pacieBble CBSI3H.

[TockosIbKy JOTOBOPHOE IPABO, B KAYECTBE OTAECIBHOTO MHCTUTYTA, SIBJISETCS
COCTaBHOM YaCTbIO CUCTEMBI IIPaBa, OHO TAK)KE CBA3aHO C IPYTMMHU JIEMEHTAMU 3TOU
CUCTEMBI TIOCPEJICTBOM BBIIIEYKA3aHHBIX CBs3€ll. B3anmoneiicTBHE AOTOBOPHOrO
IIpaBa C UHBIMH, TIOMUMO I'PakKAAHCKOT'0, OTPACIISIMU IIPaBa, CTAHOBUTCS BO3MOXKHBIM
IIPY IOMOILM MEXOTPACIEBBIX CBI3€U TOrOBOPHOIO MPaBa.

Cy1iecTBoBaHNE MEXKOTPACIEBBIX CBA3EH BO3MOKHO KaK Ha BBICIIEM YPOBHE —
CHCTEMBI IIPABA, TAK U HA YPOBHE OTAEIBHBIX €€ AJIEMEHTOB, B TOM YHCIIE — JOTOBOP-
HOTO TpaBa. JJoroBopHoe mpaBo, B CBOIO OYepe/lb, TAKXKE MPEACTABISIET CO00M cuc-
TEMy, KOTOpasi COCTOUT U3 CyOMHCTUTYTOB, KaXIbIi U3 KOTOPBIX OOBEIUHSIET COBO-
KYIMHOCTh IPAaBOBBIX HOPM, PETYJIUPYIOIIMX OTIEIbHbIA BUJ AOTOBOPOB. ABTOPOM
JIOKa3bIBAETCS, YTO BO3MOKHOCTh B3aUMOJEHCTBHS C MHBIMHU, IOMHUMO T'Pa)KAaHCKO-
ro, OTPACISMH MPaBa, BO3MOKHO HAa YPOBHE Ka)J0r0 OTAEIBHOIO CyOMHCTUTYTA, B
pe3yJIbTaTe Yero CTAHOBUTCS OYEBMJIHBIM, UTO MEXKOTPACIIEBBIE CBS3U JOTOBOPHOIO
paBa UMEIOT MECTO Ha JIt0OOM YPOBHE CUCTEMBI IOTOBOPHOTO IPaBa.

B nensix BbISIBICHHS CYHIHOCTH MEXKOTPACIEBBIX CBS3€M JOTOBOPHOTO IpaBa
yepe3 BHYTPEHHUE MPU3HAKH, B UCCIEAOBAHUU ONMCAHbI U MIPOAHATU3UPOBAHBI CJie-
OYIOIIME MX XapaKTEepHbIE CBOMCTBA: 1) MX cyliecTBOBaHME OOYCJIOBIIEHO CUCTEM-
HbIM CTPOCHHMEM IIpaBa; 2) OHM UMEIOT MECTO TaM, II€ OJJHUM M3 B3aUMOJECHUCTBYIO-
IIMX IPABOBBIX OOpa30BaHU SIBISETCA JAOTOBOPHOE IMPABO, a JPYTUM — JJIEMEHT

WHOM, MOMUMO I'PakJIaHCKOr0, OTPACIIH MPaBa; 3) UX OCHOBHBIM HA3HAYCHHUEM SIBJISI-

16



eTcsi 00beIMHEHNE BIUSHUS HOPM JOTOBOPHOTO MpaBa ¢ HOPMAMH MHBIX OTpacien
npaBa MpU PeryIupoBaHUM OOIIECTBEHHBIX OTHOLIECHUH.

Ha ocHOBE BBIABIEHHBIX IPU3HAKOB, TUCCEPTAHTOM AAHO aBTOPCKOE OIpEJie-
JIEHUE pacCMaTpUBAEMBIX CBsize. MexoTpaciaeBble CBS3U JOTOBOPHOIO IIpaBa — 3TO
00yCJIOBJICHHBIE CUCTEMHBIM CTPOEHUEM IpaBa OTHOIIEHUS B3aUMHON 3aBUCUMOCTH
MEXAYy JOTOBOPHBIM IPaBOM M HHBIMH IPABOBBIMU OOpa3OBAHMSIMHU (OTpacisiMH,
HOJIOTPACIISIMM, MHCTUTYTaMH), KOTOpble OOECIEeUMBaIOT WX B3aWMOJEWUCTBUE, Ha-
IIPaBJICHHOE HA PETYJIMPOBAHUE U 3ALIUTY OTIAEIbHBIX OOUIECTBEHHBIX OTHOILICHUM.

B kauectBe enie oAHOro crnoco0a BBISIBIEHUS CYLIHOCTH MEXOTPACIEBbIX CBS-
3eil, B paboTe, HA OCHOBE aHaJu3a CYIECTBYIOLIEH Cy1eOHOIM MPAKTUKU, pacCMaTpH-
BalOTCSl BHEIIHUE (QOPMBbI UX NPOSBICHMS. BBISBIEHO, YTO C 3TOM TOYKH 3pEHHS,
CYIIHOCTh PACCMaTPUBAEMBIX CBSI3€H 3aKIIFOYAETCS BO BJIMSHUM JOTOBOPA HA MPaBA U
00S13aHHOCTH €r0 CTOPOH B OTHOUIEHUSX, PErYJIUPYEMbIX UHBIMH OTPACIIIMH MpaBa.
OTHOLIEHNS XO3SIMCTBYIOIUX CYOBEKTOB, 0O(hOPMIIEHHBIE TIOTOBOPOM, TOMAAIOT MO/
JeficTBre HOPM (PMHAHCOBOTO (HAJIOrOBOI'0), 3€MEJIBLHOTO U IPYIHX OTpacieil mpasa,
HaIllpuMep, 3aKJIIOYEHHUE JTIOrOBOPA BIIEUET HAJIOTOBBIE MOCIEACTBHS I CTOPOH, J10-
TOBOPbl B OTHOLICHUM 3€MENbHBIX YYaCTKOB HEM30€KHO MOMAaJaroT MOJ JeiCTBHE
3emMenbpHOro mnpasa. [Ipu 3TOM OCHOBHas 3ajaya CTOPOH, a, TAK¥KE, BO3MOXHO, BIIO-
CJIEJICTBUH, U CyJla — BBICTPOUTH OTHOIICHHSI TaKUM 00pa3oM, YTOOBI IpH cOOIIOIe-
HUU yCIIOBUM, IPEAYCMOTPEHHBIX 3aKIOYEHHBIM JI0TOBOPOM, U JIOTOBOPHBIM IIPABOM
B LIEJIOM, COOJIFOJIaJIUCh U HOPMBI CaMOCTOSITENIbHBIX MPAaBOBBIX OTpaciieid, OKa3bl-
BAOILMX BIUSHUE HA JAHHBIE OTHOLIEHUS CTOPOH.

Ha ocnHoBe ananuza cyneOHOM MpaKTHUKH, aBTOPOM IOKA3aHO, YTO OCHOBHOM
3a/1a4eid MEXOTPACIIEBBIX CBA3EH JIONOBOPHOIO IPaBa SIBJIAETCS YBSI3BIBAHUE MEXKIY
co00l pa3nTUYHBIX OTpaciel MpaBa MPU UX COBMECTHOM BO3JICHCTBHH Ha OTpE/EICH-
HbI€ OOIIECTBEHHBIE OTHOIICHUS, B KQUECTBE «COCTUHUTEIBHOTO IJIEMEHTa» MEKIY
JOTOBOPHBIM IIPABOM M JIPYTMMHU IPaBOBBIMHM OTpaciisiMU. biaromaps TakoMmy «co-
€MHUTEIIbHOMY 3JIEMEHTY» HOPMBI HE IIPOCTO BO3JEUCTBYIOT C Pa3HbIX CTOPOH Ha
0OIIECTBEHHbIE OTHOILIECHHUS, @ B3aUMOJEICTBYIOT, TO €CTh COBMECTHO BIIMSIOT Ha UX

IpaBoOBOM craryc. Llenbro TaHHOTO B3aMMOJEHUCTBUSA SBIIETCS TAPMOHUYHOE Pa3BH-
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THE OOIIECTBEHHBIX OTHOWICHUH. CiemoBaTenbHO, PyHKIHMEH MEXKOTPACICBBIX CBS-
3eil IOrOBOPHOTO MpaBa SBIISIETCS 00eCIeYeHUEe B3auMOIEUCTBHS JIOTOBOPHOTO TpaBa
U WHBIX MPABOBLIX OOpa3oBaHUM, HANPABICHHOE HA PETYJMPOBAHUE U 3AIIUTY OT-
JEIbHBIX OOIIECTBEHHBIX OTHOIICHUM, a TaK)Ke Ha COOJII0ICHUE OajaHca MEXIy pas-
JUYHBIMU IPABOBBIMH OTPACIISIMU B LENSAX YCTPAHEHUS KOJUIM3UM BHYTPH MPaBa.

B tpetbem naparpade «@opma, 3HAUEHHE U CHCTEMA MEKOTPACIEBbIX CBSI-
3edl JOrOBOPHOI0 NMPaBa» aHAIM3UPYIOTCSA OCHOBHBIE XapPAKTEPUCTUKU PACCMATPHU-
BAEMBIX CBSA3EH.

Anamu3 Gopm MEKOTpPaCIEeBBIX CBS3€H JOTOBOPHOTO IMpaBa, Kak CIOCOOOB MX
CYILIECTBOBAHMSI, MMO3BOJISIET OMPEEIUTh CIIOCOOBI U XapaKTep BO3IEHCTBUS TAHHBIX
CBsI3eil Ha OOIIECTBEHHBIC OTHOIICHMS. MeXOTpacieBbie CBSI3U JOTOBOPHOTO MpaBa
CYIIIECTBYIOT B YEThIpeX (popMax: MEKOTPACIeBOE B3aMMHOE BIMSHUE, MEKOTpaCe-
BOE€ B3aUMOJEICTBHE, MEKOTPACIEBOE MPABOBOE PErYIMPOBAHUE, KOJIU3UOHHOE pe-
ryJiupoBanue. Pe3ynbraToM ABYX U3 4YeThIpeX (POpM MpOSBICHUS MEXOTPACIEBBIX
CBSI3€M JOTOBOPHOTO IPaBa — MEXKOTPACIIEBOIO B3aUMHOI'O BIIMSIHUSL M MEKOTpaciie-
BOI'0 B3aMMO/ICUCTBUS — SIBJISIETCS ONpeieNieHHasl TpaHcpopmaluss HOpM JJOTOBOPHO-
ro mpasa noJj BO3JCHMCTBMEM Ha HETO HOPM MHBIX OTpaciiei npasa. [Iponecc tpanc-
dbopmany HampaBJIeH Ha TapMOHU3ALMIO ACHCTBUS HOPM JOTOBOPHOIO IpaBa C
HOpPMaMH WHBIX OTpaciield mpaBa MPHU PETYIUPOBAHUH OOIIECTBEHHBIX OTHOIICHUI.
JlanHbIi TIpoliecc BhIpakaeTcsa B ABYX ¢opmax: 1) B oOpazoBanuu, uiu GopMHUpPOBa-
HUU, HOBBIX HOPM JIOTOBOPHOTO MpaBa, 2) B YCTAaHOBJIEHUU HOBOI'O MOpsJIKa MPaBo-
peanu3anuu.

3HauUCHUEM PacCMATPUBAEMBIX CBA3EH SIBIIAETCS OOBEAMHEHUE BIUSHUS HOPM
JIOTOBOPHOT'O TIpaBa ¢ HOPMaMU MHBIX OTpaciiel mpaBa Mpu peryIupoBaHUU OOIIECT-
BEHHbIX OTHOWIECHUM. [Ipu 3TOM, IO TOMY OCHOBAaHMIO, C KAKOM M3 OTpacied mpaBa
JIOTOBOPHOE TMPAaBO B3aMMOJICUCTBYET, MOXET OBbITh MpOBEACHA KiIacCHUPUKALIUS
MEXOTPACIIEBBIX CBSA3EH TOTOBOPHOTO TMpaBa. MIHBIM OCHOBaHUE KITaCCU(PUKAINH SIB-
JE€TCS UX JICJICHUE B 3aBUCUMOCTH OT HAIIPABJIEHUSI BO3JICUCTBUS MEKOTPACIIEBBIX

CBSI3€H IOTOBOPHOIO ITPaBa.
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B nuccepranmm 1mokasaHO [Ba HAIIPaBICHUS BO3IAEHMCTBUS MEXOTPACIEBBIX
CBSA3€H JOrOBOPHOI'O MpaBa Ha OOIIECTBEHHBIC OTHOIICHHMS, TOMAA0NINE O] CO-
BMECTHOE JEWCTBUE PA3IUYHBIX OTpAcield IpaBa: MEpPBOE — HAINPABIEHHOE HA UX
B3aUMOJICMCTBUE C LIENbIO JOCTHKEHUS ONPEIEICHHOIO IIPaBOro pe3ysbTaTa, BTOpOe
— Ha yperyJrupoBaHue KOJUIM3UN BHYTPH IIpaBa IyTeM ONPEAECICHUS JEUCTBUS OJHON
13 KOJUINIUPYIOIINX OTPACIIECH.

B unensx ompenenenus o0nactu JEHCTBUS PACCMATPUBAEMBIX CBSI3€H, 4YTO
TaK)X€ HEOOXOIUMO JJISI PACKPBITUSI 3HAYEHUS JAaHHBIX CBSI3€l, aBTOPOM BBISIBIICHO,
YTO MEXOTPACJIEBBIE CBS3M JOTOBOPHOIO MpaBa MPOSBIAIOTCA MpH: 1) MCmonb3oBa-
HUU KOHCTPYKIIMHU JIOTOBOpa B MHBIX, IOMUMO TPaXAaHCKOTO, OTpacisiX Ipasa; 2)
BO3HUKHOBEHUU IOCJIEACTBUN MCIOJHEHUS T'PAXKIAHCKO-TIPABOBBIX JI0NOBOPOB, MOJ-
MaJIAI0IINUX [0 PEryJIMPOBAHUE HOPM MHBIX, IOMUMO T'PAXKIAAHCKOTO, OTPACIIEN Mpa-
Ba; 3) TpaHchopmaluu J0roBOPHOTO MpaBa MoJ| BO3JEHCTBUEM HA HErO0 HOPM MHBIX
MIPABOBBIX 00pa30BaHUM (YTO MPOSBISAETCS KaK B (HOPMUPOBAHUH HOBBIX HOPM JIOTO-
BOPHOTO IIPaBa, TaK U B YCTAHOBJIEHUH HOBOT'O MOPSI/IKA MTPaBOPEAIU3aIiN).

[lepBomy crocoOy MposIBIIEHUSI pacCCMaTPUBAEMBbIX CBSI3€M — MPHU MCIOIb30Ba-
HUM TPAXKIAHCKO-IIPABOBOM KOHCTPYKILIMHM JOIOBOPa B KA4E€CTBE PETYJIATOpPA OTHO-
[ICHUI, BO3HUKAIOIIMX B MHBIX OTPACISAX MpaBa — B UCCIEAOBAHUM YICIEHO 0c000€
BHUMaHUE. B pe3ynpTaTe NpoBEACHHOIO aHAIN3a aBTOPOM 00OOCHOBBIBAECTCS BBIBOJ O
TOM, YTO ITOCKOJIBKY JOTOBOp CIIY’KMT YHHUBEPCAJIBbHBIM YaCTHONPABOBBIM HHCTPY-
MEHTOM PEryJupOBaHMs OTHOILIEHUI CTOPOH B J1000# 00slacTh MpaBa, Ha3HAYEHUEM
MEKOTPACJIEBBIX CBSI3€W JOTOBOPHOTO IPABa SIBISAETCS PELICHUE 3a/1a4, CTOSIIMX IIe-
pel B3aMMOJEHUCTBYIOIIEH C IOTOBOPHBIM IIPABOM OTPACbIO IIpaBa.

[Tpu 3TOM KaX bl JOTOBOP, 3aKJIOYAEMbBIM B UHOW APYTOU, IIOMUMO I'PAXKIaH-
CKOT'0, OTPACJIM NIPABA, UCIIBITHIBAET BIUSIHUE HOPM JIOTOBOPHOIO IpaBa. B To Bpems
KaK HOPMbI HHOW OTpaciiy IpaBa ONpenessioT cnenuduueckue TpeOoBaHus K Colep-
KAHUIO U K MOPSIAKY BCTYIUICHHS] TaKMX JIOTOBOPOB B CUITY, OOIIME YCIIOBUS MX 3a-
KJIFOYEHHS, U3MEHEHHS] U PACTOPKEHHUSI ITOJUMHSIOTCS IPABOBOMY PEXKUMY, YCTAHOB-

JIEHHOMY HOPMAaMH JIOTOBOPHOTO MpaBa.
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Onucanue CUCTEeMbl MEXOTPACIEBBIX CBSI3€H JOTOBOPHOIO MpaBa IMO3BOJISIET
ONPEJEIUTh CTENEHb B3aUMOJICHCTBUSI JJOTOBOPHOIO MpaBa ¢ UHBIMU, TOMUMO TPax-
JAHCKOTo, oTpaciiaMu mpaBa. CucTema paccMaTpUBAEMbIX CBSI3€M NpenCTaBIIAETCS
KaK yHOPSIZIOYEHHAs] COBOKYITHOCTh CBSI3€M JOTOBOPHOTO IPaBa M MHBIX MPABOBBIX
oOpazoBanuii. CTpoeHHe JaHHOW CUCTEMbI OOYCJIOBJIEHO CTPOCHUEM JIOTOBOPHOTO
paBa, YTO O3HAYAET HAJIIMYKME OTHOIIEHUN JAOTOBOPHOTO NpaBa C MHBIMHU, OMHUMO
TPaKJAHCKOTO, TPABOBBIMH OTPACIISIMH, Ha JIIOOOM ypOBHE CHUCTEMBI mpaBa. Pe3ymb-
TaTOM TAKOTO B3aMMOJICUCTBUS SIBJISIETCS MHOrooOpasue (hopM MpOSBICHUS MEXKOT-
paciieBbIX CBSA3€H TOrOBOPHOIrO Mpasa.

I'maBa BTOpas «Me:koTpaciaeBble CBSI3U JOTOBOPHOIr0 NMPaBa U OTAEJIbHBIX
NMPaBOBBIX O0TPaceiD» PacKpPhIBAECT COJCPKAHHE MEKOTPACIEBBIX CBSI3EHM JOTrOBOP-
HOTO IIpaBa Ha MPAKTUKE, YTO MO3BOJSET BBIABUTh UX OCHOBHOE MpEJIHA3HAYCHHE, B
TOM YHCIIE ¥ POJIb B Pa3pellieHUH MPABOBBIX KOJUTU3UM.

B maparpade nepsom «MeskoTpacieBble CBSI3U 10rOBOPHOIo MpaBa ¢ MaTe-
PUAIBHBIMH OTPACJASIMH NPAaBa» JIUCCEPTAHTOM PACCMATPUBAIOTCS MEXKOTpace-
BbIE CBSI3U JOTOBOPHOTO IpaBa C OTHAEJIbHBIMH OTPACISIMH MATEPUAIBHOTO MpaBa
(¢punaHCcOBOE, 3eMENbHOE, CEMEMHOE U TPYJIOBOE MpaBo). B kaxxaom ciayuae omnpee-
JSIeTCSl C0CcO0 BO3JACMCTBUS MEXOTPACIEBBIX CBSI3€M JOTOBOPHOIO IpaBa Ha B3au-
MOJICCTBYIOIIYIO C HUM OTPAacih MpaBa, 0003HAYAIOTCS TIEJIH TAKOTO BO3/ICUCTBHSI, U
BBISIBIISIFOTCST (DOPMBI MIPOSIBJICHUST MEXXOTPACIIEBBIX CBSI3€HM JOTOBOPHOTO IpaBa C Ka-
K0 13 0003HAYEHHBIX OTpaCIEH.

ITo pe3ynbTaram mpoBEJEHHOIO aHAIN3a, TUCCEPTAHTOM CJEIaH BBIBOJI O JIBYX
BO3MOYHBIX MPOSIBICHUSX MEXKOTPACIEBBIX CBS3€Hl JOTOBOPHOIO MpaBa BO B3aUMO-
JNEeUCTBUU C MaTePUAIbHBIMU OTPACIISIMU TIpaBa: 1) Mpu UCMOIB30BAaHUU TPAkKAAHCKO-
pPaBOBOM KOHCTPYKILHH JIOTOBOPA B MPABOOTHOIIEHUSIX CTOPOH, PETYIHPYEMbBIX
MHOM OTpaciblo MpaBa; 2) MpU BOSHUKHOBEHUHU Y 3aKIOYEHHOTO CTOPOHAMU JIOTOBO-
pa MpaBOBBIX MOCIEACTBUM, MOMAJICKAIMNX PETYIUPOBAHUIO UHOM, TOMUMO TpaK/1aH-
CKOT0, OTpacibio TpaBa. BeisiBieHO, 4TO (hOpMOI TIPOSBICHUS] MEKOTPACIEBBIX CBSI-

3eu AOIrOBOPHOIO 1mpaBa ¢ MaTCpUuaJIbHBIMU OTPACIIMU IIpaBa SABJIIACTCA MCXKOTpaCIic-
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BOE€ B3aWMHOE BJIUSHUE (MPU TIEPBOM CIIOCOOE WX TMPOSIBICHUS), U MEKOTPACICBOC
B3aUMO/IeHCTBHE (TIPH BTOPOM CIIoco0e).

Hcxons 3 panee cAeNaHHOTO BBIBOJA O TOM, YTO HA3HAYEHHE MEKOTPACIIEBBIX
CBSI3€H JJOTOBOPHOTO MpaBa 3aKIJII0YACTCsA B PEIICHUU 3a/a4, CTOSIINX Mepe]] B3auMOo-
JICHUCTBYIONIEH C JTOTOBOPHBIM IPABOM OTPACIBIO TpaBa, MOKA3bIBACTCS, YTO MPH
B3aMMOJICUCTBUH JOTOBOPHOTO TpaBa ¢ MyOJIMYHBIMU OTPACIISIMH TIpaBa, HA3HAYCHU-
€M MEXOTPACJTEBBIX CBS3€M JIOTOBOPHOTO IpaBa SIBISAECTCS PEIICHUE IyOJIMYHO-
MIPABOBBIX 33J1a4 METOJIaMH YaCTHOTIPABOBOTO XapakTepa.

Hcnonp30BaHre YacTHO-TIPABOBOTO WHCTPYMEHTA JJIS PEMICHUS ITyOIudHO-
IPaBOBBIX 337a4 BJICUET 3a COOOW BIMSHHE YaCTHOTO IMpaBa HA MyOIMYHBIC OTPACIIH
npaBa, KOTOPOE OMPEEIICTCs MPUBHECCHUEM B MHYIO, IOMUMO TPaKIaHCKOTO, OT-
pacib mpaBa, JUCMO3UTHBHOIO METOJIa PEryJMpoBaHUsl OTHOmIeHu. Tak, Aucno3u-
TUBHBI METOJ MPaBOBOTO PETYIHMPOBAHHS B CEMEHHOM MpaBe OMpPEIENsieTCs Ipe-
JIOCTABJICHHEM CyIpyTraM IMpaBa CaMOCTOSTEILHO YPETYINPOBAaTh B3aMHBIC TIpaBa H
00s13aHHOCTH OpayHBIM JOTOBOPOM; IMCIIO3UTUBHBIM METO/I B HAJIOTOBOM TIPABE CBSI-
3aH C BO3MOXXHOCTBIO HAJIOTOIUIATENBIUKA 3aKIIOYUTH C HAJIOTOBBIM OPTaHOM JIOTO-
BOD 3aJI0T WJIM TIOPYYHUTENIHCTBA B3aMEH Ha OTCPOYKY MCIIOJHEHHUS HAJIOTOBBIX 00s13a-
TEJNBCTB U T.JI.

B kadgecTBe 0COOEHHOCTH B3aMMOJICHCTBHSI IOTOBOPHOTO TIpaBa C MaTepPHAaIIb-
HBIMH OTPACJISIMU TPaBa, BBISIBJICHO, YTO B IAHHOM CITy4ae UMEIOT MECTO PEryJIATHUB-
HBIC CBSI3H, TIOCKOJIEKY HAIpPaBJICHHEM BO3JICHCTBUS TaKUX CBS3EH SBISICTCS YKpeET-
JICHUE B3aWMOJICHCTBHSI IOTOBOPHOTO TpaBa ¢ MHBIMU MPABOBBIMHU OTPACIISIMU B IIe-
JISIX YCTaHOBJICHHSI U PETYJIMPOBAHUS CTOPOH MPABOOTHOIIICHUSI.

Bo BTOopom maparpade «MeikoTpaciieBbie CBSI3M J0TOBOPHOI0 MpaBa ¢ Mpo-
HeccyaJabHBIMHU OTPACISIMHM MPAaBa» HA OCHOBE METOJUKH, TPUMEHEHHOUN B TIPEIbI-
naymeM maparpade, pacCMOTPEHBI aHAJOTUYHBIE CBS3HM JIOTOBOPHOTO MpaBa ¢ Mpo-
IIECCyaIbHBIMU OTPACISIMHU TPaBa, a B 3aKIIOYCHHUM, HA OCHOBE TOJIOKCHU, BHIHE-
CEHHBIX B JIByX Maparpadax BTOpOl IaBbl, CHOPMYIHUPOBAaH OOIIUI BHIBOJ O TOM, B
9YeM 3aKIII0YaeTCsl CXOJICTBO U Pa3Inyie MEKOTPACICBBIX CBSA3EH TOTOBOPHOTO MpaBa

C MaTCpUaJIbHBIMU U ITPOUCCCYAJIbHBIMHA OTPACIIAMU IIpaBa.
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B uccnenoBanuu mokazaHo, YTO MPOSIBICHUE MEXOTPACIEBBIX CBSI3EH JOTO-
BOPHOI'O TpaBa C MPOIECCyaIbHBIMU OTPACISIMU MpPaBa MPOUCXOIUT B BUE AyOiH-
pOBaHMS HOPM JOTOBOPHOTO IpaBa B TEKCTaX 3aKOHOJATENIbHBIX aKTOB IPOIIECCY-
aJbHBIX OTpacieil mpaBa, a UMEHHO, MPU U3JIOKEHHUH B TEKCTaX IPakJAaHCKOIrO Mpo-
LECCYaIbHOT0, apOUTPAKHOTO MPOIIECCYaTbHOT0, YTOJIOBHOTO MPOIIECCYaTbHOTO KO-
JIEKCOB, a TaKXK€ B 3aKOHE 00 MCIOJHUTEIHLHOM MPOU3BOJCTBE, OCHOBHBIX IMOJIOMKE-
HUI O 3aKJIH0YAEMbIX B COOTBETCTBYIOLIUX OTPACISAX, COTJIAIICHUSX.

Ha3znauennem MexoTpacieBbIX CBA3EH JTOTOBOPHOTO IMpaBa C MpolecCyalbHbl-
MU OTpacisiMU MpaBa SBJISIETCS UCHOJb30BAHUE MEXAHU3MOB JJOTOBOPHOIO MpaBa Jist
pelIeHus 3a/ad, CTOSUIMX NEepe TeM WM UHBIM MPOIECCYabHBIM MPOU3BOJICTBOM
(TpaXxJaHCKUM, apOUTPaKHBIM, MCIOJHUTEIBHBIM YTOJIOBHBIM), TO €CTh PEILICHUE
myOJIUYHO-TIPAaBOBBIX 337]a4 METOIaMH YaCTHOIPABOBOT'O XapaKTepa — METOJaMu J10-
rOBOpPHOTro mpaa. Tak, HampuMmep, 3ajadya oOecreyeHus: JOCTYIHOCTH MPaBOCYAUs
penaeTcs MpeoCcTaBICHUEM CYObEKTaM XO35IMCTBEHHBIX OTHOIIEHUI BO3MOXKHOCTH,
NyTEM yKa3aHWUs Ha JOTOBOPHYIO MOJICYJHOCTh, CAMHM ONPEAENATh CyH, KOTOPBII
OyJeT paccMaTpuBaTh BO3HUKAIOIIME U3 TOTO UM UHOTO JI0rOBOPA, CIOPHI.

B nanHo# yacTu ucciaenoBaHHUS PAaCCMOTPEHO TakKOe SIBIIEHWE, KaK TpaHChop-
Mallds HOPM JOTOBOPHOTO IpaBa IO BO3JEHCTBUEM MPOIECCYaAbHBIX OTpacieu
npaBa. BoisgBieHO, yTO HanboJiee BBICOKASI CTENEHb JaHHOU TpaHchopMalvud HOPM
XapakTepHa I B3aMMOJICHCTBHSI €r0 C HOpMaMu apOUTPAKHOTO M T'PaKIaHCKOTO
npolieccyaibHOro mnpasa. J[aHHOe 0OCTOSTENLCTBO, BO-TIEPBBIX, OOBICHAETCS OO0Jb-
IIUM, 110 CPABHEHUIO C UCIIOJIHUTEIbHBIM IPOU3BOJCTBOM U YTOJIOBHBIM MPOIIECCOM,
KOJIMYECTBOM 3aKJIF0UAEMbIX B paMKax IMpoliecca COrIalleHni, BO-BTOPbIX, pacIupsi-
eT 00JIacThb MPUMEHEHHs JIOTOBOPHOrO MpaBa, MOCKOJIbKY HOPM TOJIBKO MPOLECCY-
aJIbHOTO MpaBa HEJAOCTATOYHO [JISl PETYJIMPOBAHUS OTHOLIEHUM CTOPOH, BO3HHUKAIO-
IIMX B MPOIIECCE 3aKIIIOUCHUS U UCTIOJIHEHUS JaHHBIX corjamienuil. biarogaps stomy
SIBJICHUIO, CTAHOBUTCSI OUYEBUIHBIM, YTO BIMSHHUE JOTOBOPHOIO MpaBa HA WHBIE, IO-
MHUMO TPaKJIaHCKOI'0, OTPACIIU MPaBa, HOCUT ABYCTOPOHHUI Xapaktep. Pe3ynbraTom
TAKOTO BO3JICHCTBUS SIBJISIETCS U3MEHEHHE HOPM JJOTOBOPHOI'O TIpaBa B IIEJISIX TapMO-

HH3ALUU HOPM B3aUMOJECHCTBYIOIINX OTPACIIEH.
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B pesynbrare aHanuza psjaa COTJIALIEHUH, 3aKIOYAEMbIX B MPOLECCYaTbHBIX
OTpaciiiX MpaBa, JUCCEPTAHTOM [OKAa3bIBAETCsl, YTO HOPMBI JOIOBOPHOIO IIpaBa
OPUMEHUMBI K TaKMM COIJIAIIEHUSM, TaK KakK HaJlUu4he MNPU3HAKOB TI'Pa)KIAHCKO-
[IPAaBOBOr'0O J0rOBOpAa IPEANOIaraeT BO3MOXKHOCTb IPUMEHEHHs K HUM OTHEJbHBIX
HOpPM JIOTOBOPHOT'O IpaBa (KacarolMXCs MOpsAKa 3aKIOYEHMs, U3MEHEHUs U Ipe-
KpallleHus Jo0oro cornamieHus). B kagecTBe yacTHOro cirydas, MOKa3aHa BO3MOXK-
HOCTb IIPUMEHEHHSI K COIVIAIIEHHIO O MOJACYJHOCTH HOPM JIOTOBOPHOTO IpaBa O Io-
PAIKE 3aKIIOYEHUs, U3MEHEHUS! U MPEKPAIIeHUs COrJIalleHHsl, HECMOTPSL Ha TO, YTO
JAHHOE COTJIAILIEHHME MMEET HANpPABJICHHOCTb HAa yPEryJHpPOBAaHUE MPOLECCYaATbHBIX
MHTEPECOB CTOPOH M BHE IPAXKIAHCKOTO MIPOLIecca HE UMEET CMBICIIA.

B xauecTBe BbIBO/A, PE3IOMUPYIOLIETO 00JACTh UCCIIEN0BAHUS, IPOBEIEHHOTO
B paMKax BTOpOM TIjaBbl pabOThI, JUCCEPTAHTOM MOKa3aHO, YTO B 3aBUCUMOCTH OT
IPUHAJUIEKHOCTH NIPAaBOBOM OTPACIIH, C KOTOPOH B3aMMOJEICTBYET JOTOBOPHOE Ipa-
BO, K MaTe€pUabHbIM WJIM MPOLIECCYaTbHBIM MPABOBBIM OTPACIISAM, BBIACISIOTCS J1BA
BUJIa MEXXOTPACIIEBBIX CBSA3€H IOTOBOPHOIO IpaBa: PETYJISATUBHAS U OXPAHUTEIIbHASL.
Wx oOuieil nenbio sBISETCS UCIOIb30BAHUE JIOTOBOPHBIX MEXAHU3MOB MPU PEryJIH-
POBaHUM OTHOILLIEHUH CTOPOH, BO3HUKAIOIIMX B MHOW OTpaciM Mpasa, s peLIeHUsS
3a]1a4 3TOM OTpaciu MpaBa METOJaMH YaCTHOIIPABOBOI'O XapaKTepa.

Wx pasznuume 3akiarodaercs B crioco0ax pemieHus] MOCTaBIeHHBIX 3amad. Poib
MEXKOTPACJIEBBIX CBA3EH TOTOBOPHOIO IpaBa BO B3aWMOJECHCTBUU C MAaT€pUATIbHBIMU
OTpacysiMU NpaBa SIBJISIETCS PErYJISATUBHON — HANIpaBICHUEM BO3JIEUCTBHS TaKUX CBSI-
3ed SBJIAETCS YKPEIUIEHUS! B3aUMOJEHCTBHS JOTOBOPHOIO MpaBa ¢ MHBIMU ITPaBOBBI-
MU OTPACISIMU B LEJIIX YCTAHOBJICHUS U PETYJIUPOBAHUS CTOPOH IPABOOTHOLIEHMS.

Ponb MexoTpaciieBbIX CBsI3el JOTOBOPHOIO IpaBa BO B3aUMOJECUCTBUU C MPO-
LECCYyaIbHBIMU OTPACIISIMU IIPaBa SIBIISIETCS OXPAHUTENBHOW (JaHHBIE CBSI3M BO3HM-
KaroT IIPU OCYLIECTBJIEHUHU 3aLUThl HAPYIIEHHBIX WM OCIapUBAEMbIX MpaB, CBOOO]
¥ 3aKOHHBIX HHTEPECOB PA3IMUHBIX CyOBEKTOB MPaBa).

B 3akyI09eHMH JUCCEPTALMOHHOIO MCCIIEI0BAaHUS MOABOASATCS UTOI'H BBIIIOJI-
HEHHOI paboThl, B 00001IEHHOM BHE€ (HOPMYIUPYIOTCSI OCHOBHBIE BBIBOJIBI, BHIHO-

CUTCS PsI/I IPEUIOKEHUHN IO COBEPILIEHCTBOBAHUIO 3aKOHO1aTEIbCTBA.
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