C60pHUK MaTepranos Bcepoccuiickoil HayYHO-NPaKTUUECKOM KOHepeHLmn

Xabupos ApTyp Unbthaposuu,
acnupaHT Kadeapbl rpaxfaHcKoro v npeanpuHMMaTtenbCckoro npasa
KaszaHckoro (MpuBOMKCKOro) hefepanbHOro yHnsepcureTa

Kateropumsa 106p0ocoBeCTHOCTH
B CBETE BHECEHUS U3MEHEHMWI
B [paXJaHCKWUii kogekc Poccuu

OfHOW M3 TeHAEHUMWI COBPEMEHHbIX MccnefoBaHUi B OTe4eCTBEHHON
umBMAMCTUKelaBnseTca obpalieHne NPUCTanNbHONo BHUMaHUS K OCHOBO-
nonaralWmMmM NOHATUAM, COCTaBMAKOWNM 6a30Bble TeOpeTUYECKNe N MeTo-
[0/0rnyeckme NocTynartbl Kak obuienpasoBbiX (hnnocodumsa npasa, Teopus
npasa), Tak U oTpacneBbiX AUCLUNNNH (TpaxgaHckoe nNpaso). OAHMM U3 Ta-
KNX MOHATUN, TPAAULMOHHO CBA3AHHbIX C FPaXX[aHCKMM NpaBoM, ABASETCA
NnoHATME [06POCOBECTHOCTMU.

B Hayke rpaxaaHCcKoro rnpasa He BbipaboTaHO e4MHOro onpeneseHns no-
HATUA KaTeropum [O6POCOBECTHOCTUN, HO Hambosee TOYHbLIM OonpeaeneHun-
eM sABNfeTCcs, Ha Haw B3rnsg, cnegytoulee: «[o6pOCOBECTHOCTbL CyH6HEKTOB
NPaBOOTHOLWIEHUA — CMOXMBLUAACA B 06LeCTBE M MPU3HAHHAsA 3aKOHOM,
o6blyaeM, cyAebHON NpaKTUKOW cuctema npeacTaBNeHUin O HPaBCTBEHHO-
CTW NOBeAeHNs Cy6bEKTOB NPaBOOTHOLLEHNSA NPU NPUOBGpPeTeHUN, OCyLLecT-
BNIEHNN W 3aWmTe CyObEKTUBHbLIX FPaX[aHCKUX Npas M NMpu MCNOMHEHUN
0653aHHOCTEN».

Pag, yyeHbIX2 paccMaTpmBaloT KaTeroputo A06pOCOBECTHOCTU B OO6bEK-
TUBHOM WU Cy6bEKTUBHOM CMbicniax. Torga B NepBoM cnydvae A06pOCOBecT-
HOCTb BbICTYMaeT Kak MPUHLUUN rpaxaaHCKoro npasa, AeliCTBMEe KOTOPOro
nposBAsAeTCca NPV BO3HUKHOBEHWW W OCYLLECTB/IEHUM rpaXAaHCKMX npas

1 Cwm., Hanpumep: borgaHosa E. E. o06pocoBeCcTHOCTb YHaCTHUKOB A40r0BOPHbIX OT-
HOLIEeHM 1 NPobnemMbl 3alnTbl X CYyOBEKTUBHBIX FPadkAaHCKMX npas: ABToped.
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LNTY B JOFOBOPHbLIX OTHOLWEHUSAX: MoHorpadgusa. M.: OHUTUN-AAHA; 3akoH un
npaso, 2010. 159 c.; Apo3gosa T.HO. lo6pOCOBECTHOCTL B POCCUIACKOM FpaXaaH-
CKOM rpase: ABToped. AUC.... KaHA. topug. Hayk. M., 2005. 25 c.
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Auvc.... K0.H. M., 2005. C. 8



/13meHeHmns B MpaxaaHckom kogekce Poccuiickoin defepauuu:
HOBEJI/Ibl FPaXAAHCKOro 3akoHopaatesnbctea 2012

M 0653aHHOCTEN W HanpasBfeHO Ha AOCTWKEeHUe paBHOBECUS WHTepecoB
MexXay Cy6bekTamMmum OTHOLWEHNA. B cyObeKTMBHOM Xe CMbIc/ie 406pOCOBECT-
HOCTb crieflyeT MOHMUMaTb KakK OCO3HaHWe Cy6beKTOM MPaBOMEPHOCTU Npu
OCYyLLeCTB/IEHMN CBOUX MPaB U UCMOMHEHUN 0653aHHOCTel. Takum 06pasom,
no6pocoBeCTHOCTb B CY6BEKTUBHOM CMbIC/IE OTHOCUTCA K BHYTPEHHEMY OT-
HOLWEHUIO CyObeKTa NPaBOOTHOLIEHUA K CBOEMY MOBEAEHUIO.

B HacTosAwmin momeHT paxpaHCKun Kopekc Poccuiickoih depepayumn
CBA3bIBAET Npenesibl OCYLWEeCTB/IEHNSA TPaXOaHCKUX MpaB C LLeHHOCTHbIMU
KpUTEPUAMUN, HOCALLMMU HPABCTBEHHO-MPAaBOBOM XapaKTep: He UCMNOJb30-
BaTb NPaBO BO 3/10 ApYromy, AelicTBoBaTb pasyMHO 1 [,O06POCOBECTHO, He A0-
nyckaTb 3/710ynoTpebieHns cBOMMU NpaBamMu B MHbIX hopmax3

MpoekT depgepanbHOro 3akoHa Ne 47538-6 «O BHECEHUUN N3MEHEHWUI B
YyacTn MNepBylo, BTOPYIO, TPETbIO M YeTBEPTYIO paxaaHCKOro kogekca Poc-
cuinckon depepaumn, a Takxe B OTAeNlbHble 3aKOHOAaTeflbHble aKTbl Poc-
cuniickon depepayunn» (ganee — MPOEKT) ycuinBaeT MpaBOBOE 3HAYeHME
KaTeropmn A06pOCcOBECTHOCTM B FpaXkAaHCKOM 060poTe, A0MOJHAA cTaTbio |
MK P® nyHKTOM 4 cneayouiero cogepxaHus: «4. MNpun ycTaHOB/IEHUW, OCY-
LeCTB/EHUN U 3alUnTe FpaXKgaHCKMX Npas U NPy UCMOMHEHNN FPaXKOAaHCKUX
0653aHHOCTEN YYACTHUKU TPaXAaHCKMX MNPaBOOTHOLIEHUN A0MKHbI Aeii-
CTBOBaTb A06POCOBECTHO». TakMm obpa3om, npeanonaraeTcs, YTOo NPUHLMUN
[06pOCOBECTHOCTN OyAeT YyCTaHOBMIEH Cpeay OCHOBHbLIX Havan rpaxaaH-
CKOro 3akoHogartesibcTBa. Kpome Toro, B [poekTe ycTaHOB/IEHO, YTO Heao-
6pOCOBECTHOE UM HE3aKOHHOEe NnoBeAeHWe NNL, He MOXET MPUHOCUTb UM
Kakne-nn6o npemmyuwectea (n. 5cr. 1K B pegakyum MpoekTa).

PaHee AaHHbIN KpaeyrosbHbIA NPUHLUMA FPaXAaHCKOro npasa Mor 6biTb
BblBEleH TOJIbKO U3 cofepXaHusa n. 2ct. 6 'K P®, HanpAMylo He OTHOcCALe-
rocsi K HopMam, yctaHaB/IMBaloLWLMM OCHOBHbIE Havana rpaxAaHCcKoro rnpasa.

Takxe npeactaBnseTcs yAayHblM OTKa3 OT MOHATUA WHbIX OPM 3/10-
ynotpe6seHns npaBomM B NOJb3y HeA06POCOBECTHOrO OCYLLEeCTBIEHMA Npas.
CornacHo NpeanoXeHHOW pefakuun kaTeropms Ao6pocoBecTHOCTU noaje-

3 TocTaTeliHbli KOMMeHTapuii K MpaxaaHCcKoMy Koaekcy Poccuiickoil depepauymn,
YyacTsiM nepBoii, BTOpoii, TpeTbelt / Mop, pea. T.E. A6osoili, M.M. borycnasckoro,
A.10. KabankuHa, A.T. lncnupbiHa-CeeTnaHoBa; VIH-r rocygapctea v npasa PAH.
M.: OpainT-N3aaT, 2008. C. 20.
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XUT MPUMEHEHUIO He TONbKO B C/yYasax, Korga 3akoH CTaBuT 3aluTy npas 1
3aBUCUMOCTb OT TOrO, OCYLLECTBAAMNCH 1M 3TU NpasBa pasyMHO U [06pOoco-
BeCTHO (n. 3cr. 10K P®), HO 1 BO BCeX MHbIX cnyyaax (n. 5cr. 10 B HOBOWA
penakuum npoekTta nameHeHum 'K Po). NMoao6HbIe orpaHUYeHns npas cy-
LeCTBYIOT U B 3apy6eXHblX NPaBoOBbiX CUCTEMAX.

B MosicHuTenbHO 3anncke «K npoekty ®eaepanbHOro 3akoHa «O BHe-
CEHNUN N3MEHEHW B 4YacTuM NepByl0, BTOPYIO, TPETbIO U YeTBepTyto [pax-
[aHCKOro kKogekca Poccuiickoin ®epepauunm, a Takke B OTAe/bHble 3aKO-
HopaTtenbHble akTbl Poccuiickoih depepauynn» (ganee — losAcHUTeNbHas
3anmcka) oTmeyaeTcs, 4TO MNPUHLMN A06POCOBECTHOCTU COOTBETCTBYET
npeacTasfeHNssM COBPEMEHHOW AOKTPUHbI rpaxAaHCKoOro npasa W AaBHO
BBEJEH B 3aKOHOAaTeNbCTBO NoAaBnsAwwero 60blINHCTBA CTPaH C pa3Bu-
TbiMW NpaBonopsaKamMu.

OAHaKo B 3aKOHO4AaTeNbCTBaxX pPasHbIX CTpaH Tak WM uHadve npugaetcs
hopmanbHas onpeaeneHHOCTb NOHATUIO «406POCOBECTHOCTb», OHO KOHKpe-
TU3MpyeTca pasfIMyHbLIMU HOPMATUBHLIMUN MONOXEHUAMU. B eBponelickom
npase nNpo6nema 310ynoTpeb6/eHNa pellaeTca C ONOpolr Ha HPaBCTBEHHO-
npasoBble HOPMbI CNpase/iMBOCTN, [O6POCOBECTHOCTM, pasyMHoOCTU. Tak,
MpaxxagaHckoe ynoxeHune NepmaHum (ganee — YY) yctaHaBnuBaeT crneqyto-
LMe NpasBoOBble CpeacTBa OrpaHMYeHns BOIN NpaBoobnagartens:

a) 3anpeT NPUAMpPOK, T.e. 3anpeLLeHne NcnonbL3oBaTb Cy6beKTUBHOE Npa-
BO TOJIbKO BO Bpepg apyromy (8 226 I'TY); ocywecTBneHue npaea aBAseTcs
HeAOoNnyCTUMbIM, €CIM OHO Hanpas/ieHO TOJ/IbKO Ha NpuYnHeHWe Bpeda aopy-
romy;

6) 3anpeT peanMsaunun npasa NPOTMB A06PbLIX HPABOB MM 0683aHHOCTb
NCMNoNHeHNs 0653aTeNbCTB HA OCHOBE HaZle)XXHOCTU U 40BEpUs, C y4eToM A0-
6pbIX HPaBOB: «[JOMKHUK 0653aH TaK UCNOMHUTbL CBOU 0653aTenbCcTBa, Kak
3TOro TpebyrT HaAEXHOCTb U A0BEpMe C y4eTOoM 0OblyaeB NpaBoBOro 060-
poTa» (8 242 TTY);

B) CPOKW OCYLLECTBAEHUNSA NpaBa, UCTeYeHUE KOTOPbIX MOXET Bneyb Nn-
LeHne npasa Ha peannsauunto, N UCTeYeHne cpoka AaBHOCTNA

B peuun 3awmta npas n ceobos CTaBUTCA B NMPSMYI 3aBUCMMOCTb OT
TOro, HaCKOJIbKO 3TW npasa M cBO60Abl He HapywalT KOHCTUTYL N0 N «a0-

4 >XanuHckuin A., PepuxTA. BeeaeHue B HemeLkoe npaso. M., 2001. C. 309.

N3meHeHUs B MpaxaaHCKOM KofieKce Poccuiickoit Geepamu:
HOBE//Ibl TPAXIAHCKOTrO 3aKOHOAaTeNsCcTBa 2012

Olii.ie HpaBbI» (cT. 5 KoHCcTUTYUMKM peunn), a ocyuwiecTeneHmne noboro npa-
MM ianpeluaeTes, ecnnM OHO BbIXOAWUT 3a Npeaesnbl, oYepYeHHble NOHATUAMU
HOGpoOli coBecTn, A06PbLIX HPABOB UMW COLLMANIbHO-3KOHOMUYECKONW Lenblo
npasa (cT. 281 paxpgaHcKoro kogekca Mpeuun). TpeboBaHnsa Aob6pocoBeCT-
HOro NCMOJIHEHMSA 06A3aTeNbCTB COAEPXKATCA B CT. 762 [paXJaHCKOro KoAeK-
1M1lopTtyranum, ct. 1134 pakaaHCKoro kogekca dpaHuumns

B MycynbmaHCKOM rnpase cyfebHas npakTukKa OCHOBbLIBAETCH Ha uUcnam-
CKOM NpUHLUKMNe HeJOoNYyCTUMOCTU NMPUYMHEHMS Bpeda ApYromMy nNpu peaamsa-
LMn MHAMBUAYaNbHbIX NOTPEBHOCTEeN. [NaBHbIM KpUTEepueM 310ynoTpebneHus
HBNAETCA HaHeceHWe BpeJa Npu Hag/exallemM UCrob30BaHUN CYObeKTUBHbIX
npas. IMeHHO hakT HaHeceHWs Bpeda NPV OCYLLLEeCTBIEHUM NpaBa IM6oTako-
10e HamepeHne NPoTMBOPeYaT LWapuaTy 1 ABASITCA, N0 MHEHUIO NCIAMCKUX
npasoBesOB, BUHOBHbIMU AeSHNUAMNG Onpeaensowmnii KpuTepmun NpuynHe-
HUA Bpeda CYLeCTBEHHO peluaeT Npob6semMy yCOBEPLUEHCTBOBaHUSA MnpoLiecca
[0Ka3blBaHMS BUHbI B psae cayyaes, HanpuMep CBA3aHHbIX C KapTe/bHbIMU
CroBopamMu, UCKYCCTBEHHbIM 3aBbllLEHVEM LIEH Ha 3Hepropecypchbl, NHblE TO-
Bapbl NepBoii He06XO0AMMOCTU, MOCKOJbKY MO3BONAET UX KBaIMULUUPOBaTh
KakK 3noynoTtpebneHne npasoM. [Mo3aToMy abCconOTHO onpasfaHHO 3aKOHO-
[aTenbHOe 3aKpersieHre NOoM0XeHUA 0 HeAOoNMyCTUMOCTU MPUYNHEHUA Bpeaa
npasoobnagarenemM BCEM MHbIM yYaCTHMKaM FpaxaaHcKoro oboporar.

Cnepnyet oTMeTUTb, YTO HoBad pepakumsa cr. 1 TK P® oTkpbiBaeT wWu-
poOKuMii npocTop ANs cyne6GHOro TOMKOBaHUA TepMMHa «Ao06pas COBECTb»
yyacTHUKa rpaxaaHCKOro npaBoOTHOLWEHUS, TaK Kak coaepaHne NoHATUM
nogo6HOro poga ycrtaHaB/IMBaeTCs CyAOM NMPUY PacCMOTPEHUN KOHKPETHOIO
[ena, T.e. 0OCTaB/NeHO Ha yCMOTpeHue cyaa8 YpesmepHO LLNMPOKOE ero noHu-
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MaHVe MOXeT MPMBOANTL K OMacHbIM MNOCNeACTBUAM B BUAE OrpaHnyeHus
KOHKYpeHLUUn cpean Xo3fnCTBYOLWNX Cy6beKkToB. M0o3aToOMy B Lensx UCKOo-
peHeHUs cflyyaes ABHOW Hecnpased/IMBOCTU B rpaKAaHCKUX MpaBoOOTHOLLe-
HMAX NoTpebyeTcs OCTOPOXHOE MPUMeHeHWe B cyfebHOVM NpakTuke HOBEsN
MpoekTta 'K P®, Kacawwmxcs npmHumna 4ob6pocoBecTHOCTN

34ecb YMECTHO MPUBECTU BO33PEHUS BUAHOIO YYEHOro [0pPeBO/OLMN-
OHHOro nepmoga W.A. TokposckoroX) suaesliero 3agadvy O6yayliero He
B TO/IKOBAaHWUWN 3aKOHa 4Yepe3 MPUMEHEHUE «Kay4YyKOBbIX» HOPM, a B YCO-
BEPLUEHCTBOBAHMWN 3aKOHOJaTeNbHOM TexXHuKkW. Ewe B Havane XX Beka
M.A. TOKpOBCKWIA BbiCKa3an COMHEHWUS OTHOCUTE/IbHO OCYLLeCTBAEHMUA
npuHUMNa fo6pOCOBECTHOCTN N UHbIX MOPaSibHO-HPABCTBEHHbIX KaTeropuii
Ha npakTuke. «...K aHafnornyHelM pesynbtaTtam nNpueeayT U BCe Apyrue npes-
NOXXEHHbIE «KPUTEPUN», BPOAE «CNPaBenINBOCTU», «KYNbTYpPbl», «NPUPOAbI
Belel» n 1.4. Mo nosoAy nx yxe ykasbiBasocb B iMTepaType, YTO BCe 3TO He
KpuTepun, a senuyaiiine npobnemMsl; oTAaHHbIE B PYKU CY0B, BCE 3TU MO-
HATUA NpeBpaTATCcA B PUKLLMIO, KOTOPOU 6yAyT NPUKPbIBATLCA CYyObEeKTUB-
Hble MONTUYECKNE NN MOPasibHble CUMNAaTUKN cyaei».

Kak cBeXO 1 coBpeMeHHO 3By4Yar ero cnosa 1 yepes Bek.
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