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Xabupos A.MN .,
acnupaHT KasaHckoro (IMprBosmkcKoro) gefepanbHOro
YHUBEPCUTETQ,
e-mail: an.khabir@gmail.coT

EOVHCTBO M AVNOOEPEHLUUMALUWMA TPAXOAHCKO -
MPABOBOW 3ALW NTbLI MPAB CTOPOH MO A OFOBOPY 3ANMA

AHHOTAauMA: B ctaTtbe paccmaTpumBaloTC BOMNPOCHI 3alUTbl NpaB CTO-
pPOH [0roBopa 3ariMa, aHann3mpyeTcsl CXOACTBO U pasnmMumnsa mep rpaxgaH-
CKO-MpaBOBOM 3allUThl, MPUMEHSIEMbIX B C/lydae HapylleHUs npas npu uc-
MosIHEHMK AOroBopa 3aiima.

KntoueBble CcfloBa: [A40roBop 3aiiMa, Mepbl 3aliunTbl, rpaKagaHCKOo-
rnpasoBas 3aWmTa, e4UHCTBO N andepeHumayms.

MpaBa CTOPOH MO A0roBopy 3amMa - 3TO OAUH U3 BUAO0B CYyObEKTUBHbIX
rpaxxgaHcKnx rnpas, BCeACTBUE Yero pernaMmeHTauuns 3alnTsl npas 3anMo-
[aBLa N 3aeMLlinKa CTPOUTCH HA OCHOBaHUM OOLLLMX HOPM O 3alimTe cyob-
eKTUBHbIX Mpas, YTO npeponpeensetr equHCTBO 3aulunTbl MpaB CTOPOH Mo
[orosopy. HopmaTnBHYH0 OCHOBY MexaHu3Ma 3aliuTbl NpaB CTOPOH 3aeM-
HOro ob6sA3aTenbLCTBa 00pPa3ylT OXPaHUTESIbHble HOPMblI MaTepuasbHbIX
oTpacnein npaea, perynvpyroume nosegeHne Cyb6beKTOB B KOHMMKTHOMN
cuTyauuun 1, npexae BCero, HoOpMbl rpaxgaHCKoro npasa.

OpfHako 34ech criegyeT NOAYEPKHYThb, UTO OXpPaHUTesIbHble HOPMbl eCTb
B NIIOObLIX OTpacnsax rnpasa, paccuUnTaHHbIX Ha NO3NTUBHOE perynupoBaHue
(B rpaxxgaHckom, TpyAoOBOM, ceMeiHOM 1 T.4.). bonee Toro, HOPMbl OAHOM
oTpacnu npasa MOryT 3aWuLLaTbCa C MOMOLLbLID HOPM WHOW oTpacneBoi
npuHaanexHoctnl Tak, npasa 3aiMogaBua (KpeauTopa) OXPaHAaTCsa He
TO/IbKO C MOMOLLbI0 OXPaHUTEeNbHbLIX HOPM rpaxgaHcKoro npasa (CT. 12,
810, 811,813, n.1 nn.3 821 TK P®), HO N C NOMOLLbIO HOPM aAMUNHUCTPA-
TUBHOro (cT. 7.27.1, 1411 KoAlN P®), yronosHoro (ct. 159.1, 159.3, 165,
176, 177 YK P®) oTpacneint npasa. lNpaBa 3aeMuinKa, B CBOK 0OYepedsb,
OXPaHAKTCA KakK B rpaxaaHcKo-rnpasoBoM (CT. 812, n.2 cT. 821 'K P®),
Tak U B aMUHNCTPaTUBHO-MPaBoBOM nopsgke (ct. 14.29, 14.30 KoAMN P )
1 B YrosioBHO-NpaBoBOM nopsigke (cT. 183 YK PO).

MpoBeas aHanu3 nepevyncrieHHbIX HOPM, MOXHO cAenatb BbiBOZ, UTO
3aKoHogaTens AudppepeHUMpPoBaHHO MOAXOAUT K 3aluTe rnpas CTOPOH 3a-

1BbyTwuee B.B. MNoHsTME MexaHM3Ma 3almTbl CYObEKTUBHBIX MPaXAAaHCKMX NpaB /
MexaH13M 3allmTbl CYObEKTMBHbIX MPaxKaaHCKMX npas: C6. Hayy. Tp. dpocnas/ib.
1990. C. 8.
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eMHOro o6s3aTenbCTBa: YTO KacaeTcs MNpasB 3aliMofaBLa, TO B 3aKOHe Oc-
HOBHOE BHMMaHWe yAeneHo 3auiuTe OT HeBO3BpaTa 3aeMLLUKOM CYMMbI
KpeauTa (3aima). HanpoTuB, 3aeMWKMK B OO/bLUEN CTENEeHU 3alluileH OT
pucka HenpaBOMEPHOro PacKpPbITUA UHhopMaLmn O cebe TPeTbUM fNLLaM.

Ona paccmoTpeHuss Bonpoca O rpaxAaHCKO-MpaBoBOM 3alluTe npas
CTOPOH MO [0roBopy 3aiMma Heo6XoaMMO MPOBECTU aHaIM3 HOPM r/1aBbl 42
MpaxxgaHckoro kogekca Poccuiickoii ®eanepaumnn (oanee - 'K Pd) Bo B3a-
MMOCBA3U C OB UMM MOSIOXEHUAMU O 3alLnTe rpaXaaHCKUX rnpas, 3akper-
NeHHbiIMn B cT. 11-15 TK P®. Cnepyer YTOUYHWUTb, UYTO rpaxaaHCKO-
npasoBas 3aliuMTa npas 3alimojasLa M 3aeMLlinKa CTPOUTCA Ha OCHOBe 06-
WMUX NONOXKEHUA O 3alnTe rpaKAaHCKMX MNpas, 3aKperjieHHbIX B CTaTbiaX
11-15TK P® n B COOTBETCTBMWN C HOPMaMUn rnasbl 42 «3aem n kpeaut» K
PD.

CornacHo o6uiernpusHaHHOMY B OPUONYECKO nuTepatype MHEHUIo
yrpaBoOMOYEHHOE /NLO0 WMEeT BO3MOXHOCTb: 1) npegnpuHATL  Mepbl
camo3allnTbl, KOTOpble MOTYT OblTb OTHECEeHbl K Mepam MPEBEHTUBHOIO
BO34eNCTBMA 06n1agatens Cy6beKTUBHOIMO rpaXkAaHCKOro npasa Ha MNoTeH-
LlMa/ibHbIX MpaBoHapyLwiuTesnei; npyu 3TOM NPUMEHEHWE Mep CamMOo3allnThbl
He BfNevYeT KPUAUNYECKUX TMOCAeAcTBUiA, 2) Mepbl  OMepaTuBHONO
BO34ENCTBUA, NpeanpuHUMaemMble YrNpPaBOMOYEHHbIM JINLLOM B OOHOCTO-
pPOHHEM nopsake, YTo B 0b6s3aTeNlbHOM Nopsake BneveT 3a coboi U3MeHe-
HMe npaB W 0653aHHOCTE Y4YaCTHUKOB MpPaBoOOTHOWeHUA; nNnbo 3)
06paTnTLCS K KOMMNETEHrbIM rocyfapcTBeHHbIM OpraHam ¢ TpeboBaHUEM
3alUTUTb HapyLLleHHbIe CyObeKTUBHbIE NpaBal

B uensax onpeneneHus onTUMasbHbIX Mep 3alinTbl, KOTOpble cneayeT
MPUMEHNTb B KaXKAOM KOHKPETHOM C/yYyae HapylleHUs rnpaB CTOPOHbI MO
[0roBopy 3aiima, TpebyeTcs BbIACHUTb, Kakne MMEHHO AeWCTBUA cnepyeT
cunTaTh HapylweHvem npas APYroil CTOpoHbl. CornacHo AencTeyoLLemMy
3aKoHO4aTesIbCTBY K YACNY HapylweHN i OTHOCATCS:

1) 3r10ynoTpeb/ieHne 3aiMogaBLEM CBOE OOLLEN KpeaUTOPCKOW
3aHHOCTbLIO, Bblpaxatouieecs B YKIOHEHUU OT MPUHATUA BO3Bpata CyMMbI
3aiMa UM poaoBbIX Belei, aHaIOMMYHbIX 3aHATbIM, €C/IM HacTynua CpokK
nucnosiHeHUsa gorosopa. NMpu 3TOM NPOCPOUUBLLNM CUMTAETCA 3aiMoaBseLy:

1Cwm.: MpaxkpaHckoe Npaso. B 4 1. T. 1 O6was yacTb: y4ebHUK / OTB. pend. E.A.
CyxaHoB. M.: Bontepe KnyeBep. 2007. C. 556 u panee; [pubaHoB B.I.
OcyLLecTBNeHVE 1 3aMTa rpaxkaaHcknx npas. C. 117; MpaxaaHckoe npaso. B 4 T.
T. I O6wasa yacts / OTB. pea. E.A. CyxaHoB. M.: «Bontepe Knysep», 2010. C.
560: Bnacosa B.A. CtpyKkTypa cy6beKTMBHOIO rpaxaaHckoro npasa. C. 93-98; Xa-
caHoB PA. MpaxxgaHCKO-MpaBOBOM CTaTyc obnaaarens UCKIHUMTEbHOMO NpaBa Ha
TOBapPHbIN 3HaK: AHE.... KaHA. lopua, HayK. KasaHb. 2010. C. 176.
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a) He COObOLWMBLLWI AaHHbIX O CYETE, HA KOTOPbLIN A0/MKHbI ObITb 3a4MCNEHDI
AeHeXHble cpeficTBa, 6) YKNOHAK LW MACA OT BCTPeUYM C 3aeMLLMKOM, B) OT-
Ka3aBLUUICS BEPHYTb 3aeMLUKY A0/roBOM AOKYMEHT, BblAaHHbIA B yA0-
CcToBepeHue obs3aTesibCTBa.

2) HapylleH1e 3aeMLMKOM CPOKa, YCTaHOBJ/IEHHOIO /19 BO3Bpara o4e-
pefHol yacTn 3alima, ecnu OOroBopoM 3aiima rnpegycMoTpeHO BO3BpaLlle-
HVe 3aeMHbIX CPeACTB MO YacTaAM, B paccpouky (n. 2cT. 811 TK Pd);

3) HeBbINMOSIHEHVE 3aeMLUNKOM MNPeaycCMOTPEHHO O0roBOPOM 06s3aH-
HOCTM o obecrneyeHNIO Bo3BpaTa CyMMbl 3alima,

4) yTpata obecnevyeHns BO3BpaTta CyMMbl 3aiiMa Wi yxypglleHue ero
YyCNoBMWiA Mo 06CTOATENIbCTBAM, 3a KOTOpble 3aiiMopgaBsel, He oTBevaeT (CT.
813TK P®);

5) HeBbIMOSIHEHWE 3aEMLLNKOM YC/I0BUA O LE/IEBOM WCMOJb30BaHUN
CYMMbI 3aiima;

6) HapyweHue 0653aHHOCTM MO O6ecneyeHM0 BO3MOXXHOCTU OCYy-
L, eCcTB/IEHNA 3aMMO4aBLEM KOHTPO/IA 3a Lie/IeBbiM NCMONL30BaAHUEM CYMMDbI
3aiMa NMM60 HenocpenCcTBEHHO Helenesoe NCnosb3oBaHWe cyMMbl 3aima (.
2cT. 814TK PO).

B oTHOWweHUn Hefo6pPOCOBECTHOM CTOPOHbLI A0roBopa 3aiMa MOoXeT
OblTb MPUMEHeH OONbLIOKW CNEeKTp Mep Mo 3awuTe npaB Kak M3 4ymcna
npegycMoTpeHHbIX TK P®. Tak 1 U3 yncna Tex Mep, KOTopble coaepiKarcs
B 3aKOHOaTeflbHbIX aKTax Apyrux otpacneit npasa. K mepam camo3salimnTbl,
npeanpuHMMaemMsiM 3alimofasueM creflyeT OTHECTU, MO HalweMy MHEHUIo,
TpeboBaHMe O HarnmcaHWu pacrnucKy Jaxe B TOM c/lyyae, Korga mexay
rpaxgaHamMn 3ak/vaeTcs OOroBop 6bITOBOrO 3aiMa Ha cyMMmy Hwmxe 10
MUHUMa/IbHbIX pasmepoB onnatebl Tpyda. Bbigava pacnuckn o6yaet
BO34eNCTBOBAaTb Ha 3aeMLnKa UCLLUNINHNPYIOLW UM 06pa3oM. CBOU KOPHU
[aHHbIA CYyOUHCTUTYT 6epeT CBOM WUCTOKUM B pUMCKOM npase. Euwe W.b.
HoBuUKNIA yKa3biBas, 4YTO NOA BAUSAHMEM T[pPeEYecKOro npasa BOLWAM B
npaktuky Puma cneuuvanbHble [OOKYMEHTbl - pacruckn, CcocTas/eHue
KOTOpoOW o6sieTano Ona KpeauTopa fexasBlyk Ha HeM 0653aHHOCTb Mo
[OKas3blBaHMIO (pakTa nepefayn BaoThl 3aiiMa, a cnegoBaTeflbHO, U Mo
[OKa3blBaHMIO rMpasa TpeboBaTb OT O0/PKHMKA BO3BpaTa 3aHATOW CYyMMBbI.
Takum 0b6pas3om, 3TOT AOKYMEHT NpeAcTaBnsan coboii pacnmcky A0/MKHUKa-
3aeMLLMKa B NOIYYEHUN OEHEXHOW CYMMbl MU UHOW BantoThbl 3aiMmal

1PumMmckoe YacTHOe npaso: YuebHuk / MNog ped. npod. V.6, Hoeuukoro v npod.
N.C. Mepetepckoro. M., 1996. C. 397; Xabupos J1 . VcTopunueckas npasoBas
TpaauuMa 3aeMHOro obsizatesnibctea // COOPHMK acnMpaHTCKMX Hay4HbIX paboT
topmanyeckoro thakynsteta / nog pea. A.N. AbagynnuHa. KasaHb: KazaH yH-T. 2012.
Bbim. 13. C. 398.
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K mepam camo3auwutbl, KOTOpble BripaBe NPUMEHUTb KPeauTop, MOXeT
OblTb OTHECEHO [A0CPOYHOE pPacTOpPXeHMe [A0rosopa KpeauTta B cnydae,
KOrga CTaHOBUTCA OYEBUAHbLIM HECMOCOBHOCTb 3aeMLLMKa BEPHYTb MNpeno-
CTaB/NIEHHYKO CyMMY B CpoK (N. 1c¢cr.821 K P®). K mepam onepatuBHOro
BO34ENCTBMA 3aMMOaBLLa Ha 3aeMLLMKa OTHOCATCSA:

1) TpeboBaHVe BEpPHYTb CYMMY 3aliMa, BblAaHHYK Ha onpeesieHHble
Lenn B

cnyyae, ecnm OyaeT [OCTOBEPHO YCTaHOB/IEHO, 4TO CcyMMa 3alima
pacxofnyeTcs Ha UHble Lenu, He 00yc/noBneHHble Aorosopom (n. 2 cr. 814
FrK Po).

2) AOCPOYHOE pacTopXeHne O0rosopa 3arma B c/yvyae, Korga saemumk
HEe WCMOJSIHUA CBOKO 0643aHHOCTbL MO MpefocTaB/eHUo  obecrneyeHUs
BO3BpaTa CyMMbl 3aliMa, pPaBHO KakK nMpu yTpaTe o6ecrneyeHUs wam
yXyALeHNs ero ycrioBmuii No o6cToaTeNnsCcTBam, 3a KOTopble 3aiiMoasel, He
oTBevaeT (cT. 813TK P®).

3) [OCPOYHOE pacTopXeHne A0rosopa 3aiMma Npu HapyLeHUn 3aeMLLn-
KOM CpOKa, YyCTaHOB/IEHHOro ATA BO3Bpara oyepefHol yacTm 3aiima (n. 2
CT. 811 TK PO).

B cnydae HapylweHUs 3aeMLWMKOM CPOKa BO3BpaTa AeHer Win Opyrux
Bellel 3aiMOaBeLl, BrpaBe 0O6paTuTbCA B cyq. Takme AelcTBUS crneayer
KBaMpuumpoBaTb Kak obpalleHnme K KOMMETEHTHbIM TrOoCyAapCTBEHHbLIM
opraHam B Lenax NpUMeHeHUs Mep rocy4apcTBeHHOro BO34eNCTBUSA.

K Mepam onepartvBHOro xapakTtepa, npeanpuHUMaeMbiM 3aeMLLUKOM,
cnefyeT OTHECTUM BHECEHME CyMMbl 3aiiMa 1 npuynTarLwnxcs NpoLeHToB B
[eno3nT HoTapuyca. YKaszaHHaa Mepa MOXeT OblTb NpUMeHeHa B crnydvae
3710ynoTpebeHns 3aimofaBLEM CBOEN OOLIEKPeAUTOPCKOM 0683aHHOCTLIO
Mo NPUHATUIO CyMMbl Aosnra. Npun HacTynaeHnu o4HOro N3 paHee paccMoT-
PEHHbIX O06CTOATENLCTB (YK/IOHEHME OT MPUHATUSA CyMMbl 3alimMa n T.4.)
3aeML UMK MOXEeT 3alMTUTL CBOW Npasa, NPeanpuHAB Mepy orepaTuBHOro
XapakTepa - BHECTU CyMMY 3aiima BMecTe C NpuunTarLluMnucs NnpoLeHTa-
MW Ha 4erno3nT HoTapuyca no MecTy’ HaxoXaeHus kpegutopa). Kpome Toro,
Takue aeiicTBus 3aiMofaBLa Kak OTKa3 BEpPHYTb PacrucKy, YKNOHEHWe OT
MPUHATUA [A0/ra ABMATCA KNacCUYeCKUM MNpPUMeEpPOM 310yrnoTpebneHuns
CBOMMMW MNpaBamMu, YTO Ha OCHOBaHUWM N. 2 cT. 10 TK P® MOXeT nosneyb
OTKa3 B 3alluTe NpuHaanexawmx emy npas. Tak, ecin 3aiMmoasel, npeab-
ABUT TpeboBaHMe O Ha4yUCNEHNN MPOLLEHTOB 3a HeENpPaBoOMepHOe MNOoJb30Ba-
HME 3aeMHbIMU [OEeHeXHbIMU cpefcTBaMn, KOTOPOe WMEeNo MecTo Bcren-
CTBUE 3/10ynoTpebsieHna NpaBoM CO CTOPOHbI 3aiMoasua, TO nocnegHemy?7
cnefyeT OTKasaTtb B 3alluUTe ero npas.

Onsa 3aemuimka KpaliHe npuB/eKaTeNbHOW CAYXUT BO3MOXHOCTb
ocrnapumBaHus gorosopa 3aima no 6e3geHexHoctn (cT. 812 K Po).



MaTepuansl Il MexayHapoaHO HayYHO-NPaKTUYECKO KOH(epeHUUN " 3aKOH 1M NpaBoONpUMeHNTeNbHas npakTtnka"_AHO "HOL, "UE3NYC " (1).pdf - Adobe Acrobat Reader DC

darin PepakTuposaHue T[lpocmoTp

naBHas

MHCTPYMEHTDI

OKHO

CnpaBska

Martepuans! Il Mex... *

194

/ 38

£

a oo 110%

MicTopnyeckme KOPHU MpPaBOOTHOLIEHW, CBA3aHHbLIX C OCMapuBaHUWEM
3aima rno ero 6e3[eHEeXHOCTM TaK XXe OepyT CBOe Havyaslo B PUMCKOM
npaeel Byayun cunbHOW CTOPOHOI AO0roBopa 3aviMa Heao0O6pPOCOBECTHbIN
KpeguTop, NOJlyYnB pacrnucky OT 3aeMLiMKa, 3a4acTylo He npenocTaBnss
nocnegHeMy CcymMmy 3aliMa, O[HaKo BMOCAeACTBMM MOr noTpebosBatb
ynaaTtel HecyulecTByoLLero gonara. NMpu Taknx o6¢cToAaTeNbCTBaxX BO3HUKaNa
Heo6xXoAMMOCTb HaZeneHns [,06POCOBECTHOIO 3aeMLLMKa, He MOyUYMBLLETrO
obellaHHOro 3alimMa, KakKuMu-ambo cpeacTtBamMu  3aliuTbl OT AENCTBUIA
He006pOCOBECTHOIO 3aliModasla. B 3Toli cBA3M Ha cnydvail npeabsasieHUs
NCKa O B3bICKAHUWN C 3aeMLiMKa HecCyLlecTBYKLWero Aoara AO/MKHUK MOr
cocnaTtbCsl MPOTMB UCKa KpeamuTopa Ha To, UTO B AENCTBUSAX KpeauTopa, He
nepefasaBLLero OO/HKHUKY BantoTbl U TEM He MeHee Tpebylowero oT Hero
nnarexa Aosira, onupasce NMb Ha (GOpMasibHbIi MOMEHT — MnognucaHue
[0NTOBOr0 AOKYMEHTa, - 3ak/itoyaeTca HeaobpocoBecTHOCTb. C LU B. H.9.
6pemsa OooKasaTenbCcTBa Nepefayn npegmeta 3avima Obl10 MepesiokeHO Ha
3aimopgaBua. Takmm  006pa3oMm, 3aKoHodateneMm  ObiTa  AonyuweHa
BO3MOXHOCTb  OMpOTecToBaHUsA B TeyeHWe OnpeaeneHHoro Ccpoka
cogepXalerocsa B pacrnucke MpuUsHaHUSA O0/MKHUKA B MOJIyYEHUWN CYMMBbI
3aiMa, OJ/19 Yero 3aeMLiMKy OblIJI0 4OCTaTOYHO 3asBUTb, YTO AeHbMM N1Mbo
BELWM UM He nonyyeHbl2 Obpawanck B ¢y, ¢ TpeboBaHMEM MPU3HaTbL A0ro-
BOp 3aliMa 6e34eHeXHbIM, 3aeMLVMK paccunTbiBaeT Ha MNpUMEHEHWE Mep
rocyapcTBeHHOro Bo3geictems. TOMbKO Cyd, HA OCHOBaHMW MpenAcTaB/eH-
HbIX [0Ka3aTeNbCTB MOHOMOYEH YCTAHOBUTL ObIIN /N B O,EACTBUTE/IbHO-
CTW NOJIydYeHbl AEHbIN UM APYFMe BEWW N B KaKOM KO/IMYeCTBE U, COOT-
BETCTBEHHO, NPU3HaTb AOroBOp 3aiiMa He3ak/1HUYEeHHbIM MO0 3aK/YeH-
HbIM Ha NOJlyYeHHOE 3aeMLMKOM MEeHbLLEE KOIMYECTBO AEHEr UK BELUEA.
BbllleckazaHHOe CBUAETEeNbCTBYET, YTO MPaBo Ha 3aluTy UrpaeTt Bax-
HYI0 pO/ib B 3aeMHOM 06sa3aTenbcTBe. CTOPOHbI 3aeMHOro o6s3aTenbcTea
MMEKT BO3MOXHOCTb 3allUTUTb CBOW MNpaBa B C/llydyae WX HapyweHus B
rpaxgaHckoMm, agMUHUCTPATUBHOM W YrofioBHOM nopsake. EAMHCTBO
rpax4aHCKO-NpaBoBOi 3alMTbl NpaB CTOPOH MO A0roBopy 3ariMa 06ycnoB-
JIEHO TeM, YTO UX 3aWmUTa CTPOUTCH Ha OCHOBE O6LLMX NONOXEHW, 3aKpen-
NeHHbIX B nepBon yactn 'K P® (cT. 11-15), paBHO KakK U Ha OCHOBe /1. 42
K Pd. N 3aemwwnk, 1 3anmMmoaaseL, MOryT NPUMEHNTL Mepbl camo3aLlUThbl,
Mepbl OMepaTMBHOIO BO34eACTBUSA MO0 06paTUTbLCS B KOMMETEHTHbIE roc-
yAapCTBEHHbIE OpraHbl — CyAbl O6GLUEN HPUCANKLUMN, apOUTpaKHbIe CyAapbl.

1 Xabupos J1W. WNctopuyeckass NpaBoBas TpaguLUMs 3aeMHOro obsizatensctea //
COOpPHMK acrmpaHTCKUX Hay4HbIX paboT ropuamyeckoro akynsteta / nog, pes,
AWN. A6pynnnHa. KasaHb: KasaH yH-T, 2012. Bbin. 13. C. 398.

2 PumMckoe 4YacTHoe npaBo: YuebHuk / Mog pen. npod. V.6, Hoeuukoro v npod.
W.C. MNepetepckoro. M.. 1996. C.399-400.
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PocnoTpe6bHaa3op (ecnn 3akAlO4YeH KPeAWTHbIA A0roBop) - 3a 3auiuToii
HapyLeHHbIX Npas.

AnddepeHumnanma 3aWmMTel NpaB CTOPOH MO A0roBOpy 3akima npea-
onpejeneHa cammMm 3akoHogatenemM B 3aBMCUMOCTW OT OTpac/ieBoi npwu-
Haa/1eXXHOCTM Hopwm. B 3akoHe (FTK P®. KoAMN P®. YK P®) ocHOBHOe
BHUMaHVe yaeneHo 3aluTe 3aiiMogasLia OT HeBO3BpaTa 3aeMLUKOM CYyMMbl
3aimMa, B TO BpPeMS KaK 3aeMLUK B 6O0JblIel CTeNeHn 3awuuieH OT pucka
HenpaBoOMEPHOro packpbITUA MHpOpMaLUM o cebe TpeTbUM vuam. Bo-
BTOPbIX. BO3MOXHOCTb MPUMEHEHUSA TEX UMN UHbIX Mep 3alinTbl 3aBUCUT OT
BMA0BOM NMPUHaANEeXHOCTN A0roBopa 3aiMa. 3akoHogartesb BblAenseTr [0-
roBop 6bITOBOro 3aiMa, 3ak/ntoyaeMblili Mexay rpaxgaHamMmml- NpuMeHsoT-
ca o6uMe HOpMbI O 3alnTe; AOroBop 3aliMa, B KOTOPOM 3aliMOaBL,EM Bbl-
cTynaeT lopuanyeckoe Nuuo, Bblawollee 3aiMbl Ha Nobble uenu (npea-
npuHUMaTEeNbCKNA [OroBop 3akima) - B 3TOM c/lydae npasa 3aeMLuKa-
rpakgaHnHa OXPaHSTCA N 3aKOHOM «O 3alimMTe npaB noTpedbuTeneii»; u
[0roBOp rocyfapcTBeHHOro 3aiimMa - B MexaHu3Me 3alute NPUCyTCTBYIOT
anemMeHTbl Ny6ANMYHO-NPaBOBOro perynuposaHus. Tak, Poccuiickasa depe-
pauus, ee cyObbeKTbl, MyHULMNAbHbIE 06pa3oBaHUsA obecrnevymBaloT UCNON-
HeHMe nexaw,ux Ha HUX [0MroBbIX 06583aTeNbCTB, B T.4. rocyapCTBEHHbIX
M MyHULUUNa/IbHbIX 3aMMCTBOBaHW, BCEM MpPUHALIEXALVMM UM Ha rpase
COBCTBEHHOCTM UMYLL,ECTBOM, COCTaBAAOLLMM COOTBETCTBYIOLLYIO KasHy2
B cBA3M C 3TUM, cnefyeT OTMETUTb, YTO crieuudmka 3aeMHbIX OTHOLLEH WA
nposBAseTcs U Ha CTaauu 3alWuThl Mpas CTOPOH AOroBopa 3aiima OT Hapy-
LIEeHWA.

1Cm.: KoHuenumsa passnTns rpakaaHcKoro 3akoHogaresnscrea Poccuiickoi depe-
pauyn //BectTHUK BAC Pd. 2009. Nel11.

: Ctatbs 103 BrogpkeTHOro Kogekca Poccuiickoii ®eaepaumm // Poccuiickasn raseta.
1998. No 153-14.



