Ha npaBax pykonucu

JIEBEJIEBA AJIJIA AJIEKCAH/IPOBHA

AOcTpaKkTHbIE 005132TEJIbCTBA B IPAXKIAHCKOM IpaBe
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MEXIYHapOJAHOE YaCTHOE MPaBo
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Pabora BeimonHeHa Ha Kadeape rpaXxaIaHCKO-ITPABOBBIX TUCIUTUINH
benepanbHOrO rOCYyIapCTBEHHOT'O 00pa30BaTEIbHOTO YUPEKACHUS BBICIIETO
npodeccroHanbHOro o0pazoBanus «YyBallCKHUil rOCy1apCTBEHHBIN YHUBEPCUTET
uMmenu U.H.Ynpgaaosa»

Hayunblii pykoBoauTe b:  KaHIWAAT IOPUIAYECKUX HAYK, Ipodeccop
YpykoB Baaguciaas HukonaeBuu

OduunaabHble ONMOHEHTHI: JOKTOP IOPUIUIECKUX HAYK, Mpodeccop
®arkyauHoB 3edap MakcuMoBuY
KaHJUJAT FOPUIAYECKAX HAYK, JOUEHT
Kapsirun HukoJuait Eroposuu

Benymasi opranusanusi: YIJIbSHOBCKUM IOCYyAapCTBEHHBIN YHUBEPCUTET

3ammra cocrtoutca «30» mas 2007 roga B 10 9 ya 3aCelaHUM JUCCEPTALMOHHOTO
coera /[.212.081.13 mo 3ammre auccepTalnii Ha COUCKAHUE YYEHOW CTEIECHU
JIOKTOpa ropuandeckux Hayk npu Kazanckom I'ocynapCTBEHHOM YHUBEPCHUTETE UM.
B.U. YaeganoBa — Jlennna mno anpecy: 420008, r. Kazanb, yn. Kpemnesckas, . 18,
IOpuandecKuil (pakyapTeT, ayl. 324

C guccepranmeil MOXHO  O3HAaKOMHMTbCS B HayuyHOH Oubmmorexke um. H.H.
JIob6aueBckoro KazaHCKOro rocy1apcTBEHHOI'O YHUBEPCUTETA

ABtopedepat pazocian «28» anpens 2007r.

VYueHslil ceKpeTapb
JUCCEPTALIMOHHOTO COBETA,
KAaHAUIAT IOPUIUYECKUX HAYK A.P. KaromoBa
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O01mas xapakTepucTuKa padoThl
AKTYaJIbHOCTh TeMbl HCCJeNOBaHUA. B TrpakJaHCKOM IpaBe OTHOILIEHUS,
CKJaJbIBalOIIMEeCs] B 3KOHOMHYECKOM O000pOT€ U pEeryjiupyeMble HOpMaMu
IPaXXJaHCKOTO TpaBa, SBJISIOTCS 0053aTeTLCTBEHHBIMU TPABOOTHOIICHUSIMH, UHAYE
roBOps, 00s3aTeNIbCTBAMM.

Ha akTyanbHOCTH M BaXKHOCTb HCCIENOBaHUS 00A3aTENbCTB KaK I HayKH,
TaKk W JUIS NPaKTUKHU yKas3biBal nmpodeccop M.M. Arapkos: «...B Hayke mpasa, B
YaCTHOCTH B TPAXKJAHCKOM IIpaBe, MPHUXOAMTCS UMETh JIeJ0 C Oojiee MM MEHee
oOLIMMU TIOHATUSIMU, KOTOPBIE COJEPKATCSI B 3aKOHE, KOTOPHIMH OIEPUPYET
cyneOHasi MpaKTHKa, U KOTOpbIE AOJKHBI OBITh HMCCIEAOBAHBI HAYKOW COBETCKOTO
npaBa. K unciy TaKnx MOHATHI MPUHAIEKHUT U TIOHATHE 0043aTeNIbCTBA. ..»

AKTyanbHOCTh HCCIEAOBaHHUS 00s3aTenbCcTBA OOYCIIOBJIEHA TEM, 4TO
«0053aTeNbCTBEHHOE TIPABO TMPEJACTaBIsAeT COOOM KPOBEHOCHYIO CHUCTEMY, C
MOMOIIBI0 KOTOPOM B TPaKJaHCKO-IIPABOBOM OpraHU3Me MPOUCXOAUT OOMEH
BEILECTB. .. »".

VYyeHble B pa3HOE BpeMs IBITAINCh CO3/1aTh €AMHYIO CUCTEMY KilacCU(UKALUU
0053aTe€IbCTB. DTOT BONPOC B JIUTEPAType SIBISIETCS JUCKYCCHOHHBIM, TaK Kak J0
CUX IOp He pa3paboTaHa KiIaccuPUKalus 00s3aTEIbCTB, YJIOBJIETBOPSIOIIAS BCEX
CHEIMaTUCTOB. Bce MUBMIIHMCTHI, MOXKATyH, COTJIACHBI C YTBEPKACHUEM, OBITYIOLUM
CO BpPEMEH pPHUMCKOIO IIpaBa: Bce 00s3aTeNbCTBA JENATCA Ha MaTepHAIbHbBIE
(Kay3aJIbHBIC) U a0CTPAKTHBIE.

AOGcTpakTHble 00f3aTeNbCTBA MPEACTABISIIOT CO0OM YacTh ILENOro, T.€.
COCTABIJISIIOT ~ OINPEAENICHHYI0 4YacThb T'PakJIaHCKO-IPAaBOBbIX 00s3aTenbCTB. X
3HaYEHUE [UIsI COBPEMEHHOr0 TpakJAaHCKOro o000poTa OrpOMHO B CBS3U C
COBEPUICHCTBOBAHMEM XO3SIICTBEHHOTO MeXaHu3Ma »KOHOMUKM Poccun. OnHako B
COBPEMEHHOW  Hayke TpaXJAaHCKOTO  IMpaBa  MCCIENOBaHUA  aOCTPAaKTHBIX
0053aTENILCTB HOCUT aIllEPUOJIMYECKUM XapaKTep, OHU H3y4alOTCs BHE HCTOPHUKO-
IIPaBOBOM CBsi3U. Ha akTyallbHOCTH MCCIENOBAaHUS B ONPEICIICHHON CTEIIEHU BIIUSIET
TEHJICHITUS TIPEBpaIlleHUs] MaTEPHAIIbHBIX 0053aTebCTB B abcTpakTHbIe. M HakoHel,
C pa3BUTHEM TPaXJaHCKOIO IpaBa HEKOTOpble aOCTpaKTHbIE 00sA3aTeNbCTBA
OTMHUPAIOT, NOABIAIOTCA Apyrue. [lo MHeEHMIO auccepraHTa, B HCCIEAOBaHUU
aOCTpakTHBIX O0053aTENbCTB JIENAIOTCS  TOJIBKO TIEPBBIE Iard Ha MyTH K
OINPEJEIICHUIO TOHATHUS aOCTPAKTHOIO 0053aTEIbCTBA.

CocrosiHne HAYYHOH pa3padOTaHHOCTH TeMbI

OO6mue moHsATUS aOCTPAaKTHOro 00s3aTeabcTBa (HOPMYITUPYIOTCS PUMCKUMU
KJIacCUKaMu  YJbluaHoM, ['aemMm W MHOrUMH Jpyrumu. BriocieacTBuM K HUAM
NPOSIBISIIOT  ONPENEIICHHBIA HWHTEPEC NPEACTABUTENIA IOPUAUYECKOW HAYKH U
npakTukd. PacuBer wuccienoBaHus 00s3aTEIbCTB B IEJIOM M a0CTPAaKTHBIX B
yacTHOCTU TpuxoauTcss Ha XIX Bek, BeK OypHOro pa3BUTHs KaNUTAIUCTHUYECKHX
oTHomieHU B 3amagHol EBpome. VYCIOBHOM TOYKOW OTCUE€Ta MOXXHO Ha3BaTh
npunstue Konekca Hamoneona. BBenenHoe puMCcKMMHU IOpUCTaMU OOIIEe MOHSATHE

! ArapkoB M.M. M36panHbIe Tpy/Isl 10 Tpaskaanckomy npasy: B 2 1. T.1. — M.:}Opundop, 2002. ~C.166.
? I'paxmanckoe mpaBo: Yuel. -3-e m3x., mepepab. u mom. / ITox pen. A.I.Cepreesa, F0.K. Tomcroro.
M.:Ilpocnekt, 1998.- U.1. - C.482.
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abCTPaKTHOrO 0053aTeNbCTBA MCIOJB3YETCA B TPpyJax repMaHCKuX ropuctoB XIX u
XX BekoB: ®.K. Casunpu, Xanca ['ocHOypra, Kapna Jlenuma, bpokca, I'appu
Becrepmana, I'. bepua u ap.

DTO CBSI3aHO C T€M, 4YTO B I'epMaHuu B TO BpeMs AEHCTBOBAJO MaHIAEKTHOE
npaBo, T.€ TepMaHCKas MpaBOBas Hayka HaXOAWIACh MOJ CHJIbHBIM BIUSHUEM
PUMCKOTO IpaBa, HaA HETO ONUPAIHUCH BEIMKUE TEPMAHCKUE [IUBUIIUCTBHI.

Pycckas uuBunuctuka 3apoxnaercs B 1839 roamy, B roa W3IaHUA
“Onuuknonenuu 3akoHoBeneHus . C cepeaunbl XIX Beka W JOPEBOJIOIMOHHBIX
coObiTuit 1917 TOoma pycCKMMHU NpPEACTaBUTENIMH HAayKH Tpa’kKJaHCKOIO IpaBa
UCCIENYIOTCS OTHAEJIbHbIE HWHCTUTYThl TPaXJAHCKOIO IIpaBa, B TOM YHCIIE
a0CTpakTHBIE O00S3aTENHCTBA, KOTOPHIE CTAHOBSTCS HACTOSIIIMMH KJIACCHUYECKHUMHU
NpoU3BEeNCHUSIMU UUBWIKCTUKH. ClienyeT Ha3BaTh TakuWX Y4eHbX, Kak A.C.
Kpusnos, 1.A. ITokposckuii, }O.C. I'ambapos, I'.®. llepmenesuy, JI.H. /{roBepHya,
B.M. XBocTtoB, K.H. AHHEHKOB U JIp.

B coBerckoe Bpems, HECMOTpsl Ha TOHEHUs Ha HAyKy 4YacTHOIO IpaBa,
BOIIpOCaM  00sI3aTEIbCTBEHHOTO TMpaBa ObUIM MOCBAIIAIOTCS TPYIbl BUIHBIX
npaBoBeoB, - npodeccopoB M.M. Arapkosa, U.b. Hosuukoro, ®.U. I'aze, O.C.
HNodde, C.C. AnekceeBa u ap. K coxanenuto, B paboTax COBETCKOTO BPEMEHH B
OOJIBIIMHCTBE CBOEM HCCIEAYIOTCS MaTepHalibHbIe (Kay3alibHbIE) 003aTENbCTBA, YTO
CBSA3BIBACTCS, HAa HAIl B3IUIAJ, C MPAKTUYECKHUM HENPUMEHEHHEM a0CTPaKTHBIX
00s3aTeNIbCTB  BO  BHYTpEHHEM o000poTe (32 HCKIIOYEHHEM a0CTPaKTHBIX
00513aTE€NbCTB, BO3HMKAIONIMX BO BHEIIHETOPIOBON JIEATENIBHOCTH COBETCKOIO
rocyaapcTBa, K IpUMepy, BEKCEs).

Takum o00pa3oMm, B COBETCKOE€ Bpemsi abCTpakTHble 00S3aTEIHCTBA
UCCIIEJIOBAJIUCH MaJlo, TIOCKOJIBbKY MPAKTUYECKH B 3TOM HE OBLJIO HEOOXOJUMOCTH.
Kak mnpaBwio, mnyOauKamuM CBS3BIBAIOTCSI C  BEKCEJIEM UM BEKCEJIbHBIM
o0sa3aTenbcTBOM. HenocTtaTouHOCTh W3y4deHUsi aOCTPAaKTHBIX O00S3aTENbCTB  J1aeT
3HaTh O ceOe u B HoBeled ucropun Poccnn. B Hamm nHU TpyIbl B 3TOW o0siactu
SIBHO HE yJIOBJIETBOPSIOT MOTPEOHOCTSIM I'paxAaHCKOTro 000poTa.

He cmotps Ha mmpokoe pacnpocTpaHeHHE aOCTPaKTHBIX O0s3aTEILCTB B
IpaKJaHCKOM 000pOTE€ BHUMAHUE COBPEMEHHBIX YUEHHBIX MPHUBJIEKAIOT B OCHOBHOM
MaTepHalibHble 00s3aTeNbCTBA, AaOCTpaKTHbIE O00s3aTENbCTBA HE CTaHOBSITCS
IPEIMETOM OTHAEIbHBIX HCCIEAOBAHUM, U HCCIEAYIOTCS JIMOO OIMOCPENOBAHO MpU
U3YYEHUHU OTHENIbHBIX MaTepUaIbHbIX 0053aTeNbCTB, MO0 GparmMentapHo. Ciemyer
3aMETUTh, YTO Iocie npuHATUs [ paxnmanckoro koaekca Poccuiickon ®eneparnuu
abcTpakTHble  00s3aTENbCTBA  HE  CTAHOBATCS  MPEAMETOM  OTACIBHBIX
JTUCCEPTALMOHHBIX UCCIEIOBAHUM.

B mnocnennee Bpemst BuanbiMu mpaBoBegamu JI.A. Hosocenosoii, JL.I.
Edumosoii, M.U. bparunckum, B.B. Butpsuckum, B.A. benoBeiM u apyrumu
OIyOJIMKOBAaHHBIX palOThI, B KOTOPBIX B PAa3IMYHBIX ACIEKTaX pPacCMATPUBAIOTCS
abcTpakTHbIE 0053aTEIbCTBA, ITABHBIM O0Pa30oM BEKCEIbHBIC.

Teopernyeckyl0 OCHOBY MCCJIEIOBAHUS COCTABJAKT TpyAsl yudeHsix: C.C.
AnekceeBa, M.M. ArapkoBa, B.A. benosa, M.U. bparunckoro, B.B. Burpsuckoro,
A.H. Hrwosepnya, JI.I'. Epumonoii, O.C. Uodde, JI.A. JIynua, JI.U. Meiiepa, B.II.
Mo3zonuna, JI.A. HoBocenosoii, H.O. HepcecoBa, A.C. Kpusuosa, A.1. KamuHku,
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E.A. ITaBnoackoro, A.Il. [To6enonocuena, N.A. Tlokposckoro, B.A. Tapxosa, O.H.
CamukoBa, E.A. Cyxanosa, 0.K. Toncroro, B.H. Ypykosa, ILII. [lutoBuua, I'.®.
[lepmieneBnya, B.M. XBoCcTOBa M MHOTUX APYIMX IPABOBEIOB.

HopmaTtuBHasi mnpaBoBasi OCHOBA JHCCEPTAIMOHHOIO WCCJIeI0BAHUSA
BKIrouaeT ['paxnmanckuit komekc P®d, apyrue HMCTOYHUKM POCCUMCKOTO U
MHOCTPAHHOI'O 3aKOHOJATEIbCTBA.

O0beKTOM HMCCIeIOBAHNS SIBIISIIOTCS OOIIECTBEHHBIE OTHOIICHHUS, CBA3aHHBIC
C BO3HMUKHOBEHHEM, M3MEHEHHMEM W MpEKpalleHueM aOCTPaKTHBIX 0053aTeIhCTB B
IPaKIaHCKOM ITpaBe.

IIpeameTom mcc/ieq0BaHUSA BHICTYIIAeT a0CTPAKTHOE 00SI3aTEIHCTBO B LIETIOM,
ero TMpupoJa U COJAEpKaHWE, OCOOEHHOCTH W OTJIMYUSA OT MaTepHATbHBIX
00513aTENBCTB.

Heab0 HacTOSIIEr0 MCCJAEIOBAHUS SBIISCTCS HCCIEIOBAHUE aOCTPAKTHBIX
00s13aTeNIbCTB HA OCHOBAaHUU M3YUYEHHS] HOPMATHUBHO-IIPABOBBIX AKTOB, CIEIUAIBHOM
JUTEpaTyphl U IPABOIIPUMEHUTEIBHON MTPAKTUKHU.

JlocTkeHre  MOCTaBJIEHHOM Leiau OOyClaBiIMBAaeT HEOOXOAMMOCTb peLIeHUs
CJIeAYIOLINX 32/1a4:

1. UccnenoBaTh abcTpakTHbIE 003aTENBCTBA B UX HCTOPUUECKOM PA3BUTHUHU.
JlaTh moHATHE «aOCTPAaKTHOCTUY» KaK IPa)kIaHCKO-TIPABOBOM KaTErOpHHU.
Boiaenuts v U3ydnuTh OCHOBHBIE MPU3HAKK a0CTPAKTHOTO 0053aTeNbCTBA.
KiaccudunupoBath aGCTpakTHBIE 0053aTEIIbCTRA.

BoigBUTH COOTHOIIEHHE aOCTPAKTHOTO H MaTepUaTBbHOTO (Kay3aJabHOTO)
IPaKJaHCKO-TIPABOBBIX 00S3aTEIBCTB.
MeTtomo/iornyeckue OCHOBBLI MCCIeA0BAHUS 0a3MPYyIOTCS HA CPAaBHHUTEIHHO-
MPABOBBIX, MCTOPUUYECKHUX TMpUeMax, (HOPMAIbHO-JIOTHYECKUX U APYTHX METojax,
KOMIIJIEKCHOM M CHUCTEMHOM METOJIaXx HMCCIEIyEMBIX OTHOLIeHUH. B pabore mmeer
MECTO coueTaHue OOIIEHAYYHBIX M YaCTHO - HAYYHBIX METOJIOB MTO3HAHUSI.

IMIMpPHUYECKYI0 0a3y HMCCJIeI0BAHMS COCTAaBJSIOT MaTepHallbl CyleOHON U
cylieoHo-apouTpaxkHoi npaktuku: Koncrurynuonnoro cyna P®, BepxoBHoro cyna
P®, Beiciiero ApbOutpaxknoro cyna P®, ApOutpaxsoro cyaa Bonaro-Bsrckoro
dbenepanbHoro okpyra, ApoutpaxksHoro cyaa Yysamickoit PecrnyOnuku, a Tak ke
MPaKTUKA BEKCEIBHOTO 000pOoTa B KOMMEPUYECKHX OpraHuzanusx Yysaiickon
PecnyOnukmu.

Hayynass HoBM3HAa. BriepBble B IOpUIMYECKOW HAyKE IOCIE NPUHATHUSA
['paxxmanckoro koaekca  Poccuiickonn @enepanii TPOBOJUTCS KOMIUJIEKCHOE
UCCJIeIOBaHNE a0CTPAKTHBIX 0053aTeNbCTB, ONMpPENENseTCs TMpaBoBas MPUPOJA, a
TaK)kKe OCHOBHBIE CBOMCTBA a0CTPAKTHOTO 00S3aTEIHCTRA.

Ha ocHOBaHMM N1€TaqbHOTO HMCCIIEIOBAHUS MPABOBOM MPUPOJIBI aOCTPAKTHBIX
0043aTENbCTB AUCCEPTAHTOM MPEIJI0KEHO JIETAIN30BAaHUE TEPMHHA «aOCTpaKTHOE
00s3aTeNIbCTBO»,  MOBEAEHAa  KiIaccu@ukauusg  aOCTPAaKTHBIX  00s3aTEIbCTB,
ONpe/ieJIeHbl OCHOBAHUSI BO3HUKHOBEHHMSI a0CTPAKTHBIX 0053aTENbCTB, YCTAHOBIICHBI
OTJINYUSI A0CTPAKTHBIX 0053aTEIBCTB OT MHBIX MPABOBBIX KOHCTPYKIIUM.

VYcranaBnuBaercs, YTO B POCCHMCKOM TpakJIaHCKOM IpaBe Hapsay ¢
a0CTpaKTHBIMU 00s513aTEILCTBAMH MO LIEHHBIM OyMaraMm U IECCHH UMEIOT MECTO WU
Ipyrue abCTpakTHbIe 00sa3aTeNbCTBA. BBIABISAIOTCS 0COOCHHOCTH BO3HUKHOBEHHS U

Nh WD
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IpeKpalleHus Takux o0si3aTenseTB. OcBelleHa npodaeMa 3amThl JOOPOCOBECTHOM
CTOPOHBI A0CTPAKTHBIX 003aTEIBCTB.
OcCHOBHBIE M0JIOKEHHUSI, BBIHOCUMbIE HA 3aIIUTY:

1. AOcTpakTHble 00s3aTeNbCTBA SBJSIOTCS OJHOM M3 MpaBOBBIX (opm
OTPAKEHUST TPAXKIAHCKOTO (TOBApHOro) 000poTa. AGCTpaKTHBIE 005S3aTENHCTBA KaK
IIPaBOBOE SIBJICHUE 3apOJMIIOCH B pUMCKOM TpaBe. [Ipu aToM fenenue 00s13aTenbCTB
HA MaTepuajbHble M aOCTpPaKTHbIE B JOKTPUHE PHUMCKOTO TMpaBa SBIISIIOCH
KIFOUEBbIM.  BO3HHKHOBEHHE  aOCTpPakTHOTO  00S3aTENbCTBA, COOTBETCTBYET
NOTPEOHOCTSIMM  TOBApHOTO 000pOTa W BBI3BAHO HEOOXOAMMOCTBIO OBICTPOTO
yIOBIIETBOPEHUSI TpeOOBaHM KpeauTopoB. OCHOBHBIE MOHSATHS 00 aOCTPaKTHBIX
oOs3aTenbcTBaX ObBUIM  CHOPMYITUPOBAHBI PUMCKUMHU  FOPUCTAMH, TOTYYUITU
OTpaX€HHUE B HMCTOYHUKAX PUMCKOTO MpaBa W OBUIM 3aUMCTBOBAHBI PYCCKUM U
3apyOeXKHbIM TpaxAaHCKUM MpaBoM. OjHAKO, OOJBIIMHCTBOM PYCCKUX YUYEHHBIX
abcTpakTHOE 00513aTENbCTBO, KaK OT/IEIBHBINA BT 00s13aTEIbCTB HE pacCMaTpPUBAJICS.
B coBerckuil mepuon 3HaueHUE pa3feieHUs 0053aTENbCTB HAa MaTepHAbHBIE U
a0CTpakTHbIE ObUIO YTPau€HO, B CBA3U C (DaKTUUYECKUM BBINMAJCHUEM aOCTPaKTHBIX
00s13aTeNbCTB U3 IPakIaHCKOr0 000poTa.

2. IlomuMo aOCTpakTHBIX O00s3aTENLCTB MO IIEHHBIM OymaraM W IECCUHM B
rpaXXJaHCKOM MpaBe UMEIOTCS pyrue abCTpakTHbIe 00g3aTeNbCTBA. AOCTPAKTHBIMU
SBIIAIOTCS  0053aTENbCTBA, BO3HUKAIOIIME B  HEKOTOPBIX  KOHCEHCYaJbHBIX
JIOTOBOPAX, HEKOTOPbIE 00513aTEIbCTBA, BHITEKAIOIINE U3 UTP U MMapu, 00s13aTeIbCTBA
U3 MPU3HAHMS CTOPOHOW OMpeNeIeHHOro (pakTa WM OOCTOSTENHCTBA M OOCIIaHUS
JapeHwsi, 0053aTeIbCTBA BOSHUKAIOIINE MPU PacueTax Mo aKKPEAUTHBY.

3. B 3aBucMMOCTH OT OCHOBaHHUS BO3HUKHOBEHHS TPaXTAHCKO-TIPABOBBIX
00513aTENIbCTB MOKHO BBIICTTUTH 3 TPYIIIbI a0CTPAKTHBIX 0053aTEIbCTB:

- abcTpakTHbIE 00S3aTENbCTBA, BO3HHUKAIOIIME B CHUJIY OJHOCTOPOHHETO
oOemanus, OTHOCTOPOHHEHN CHEJKH WM OJJHOCTOPOHHUX JIEUCTBHIA;

- abcTpakTHbIe 00s3aTENbCTBA, BO3HHUKAIOIIME B CHUJIY OJHOCTOPOHHETO
oOelaHusi Uiad OJHOCTOPOHHEH CHENKM HMMEIOIIHME causa B KauecTBE MPaBOBOMU
PEANOCHUIKY;

- a0cTpakTHble 00fA3aTENbCTBA, BO3HHUKAIOIIME HA OCHOBAaHWU  JOTOBOpa
(xapakTepHbl TUTSt IPOCTHIX KOHCEHCYaJIbHBIX IPaBOOTHOIICHHI u
PABOOTHOIICHHUM, BBITEKAIOIIMX W3 UIP M Tapu MW JPYTUX  HPOCTHIX
IPABOOTHOIICHHUI).

4. AbGcTpakTHOE 00513aTEIBCTBO MO OOIIEMY MPABUIY SIBISETCS HEIACITMMBIM.
B rpaxxganckom mpaBe, B BUJE UCKIIOYEHHS CYIIECTBYIOT JETUMBbIE aOCTpaKTHbBIC
oOs3atenbcTBa. [lonoxenus crareu 311 'K PO He B moaHOM 00BeMe MPUMEHUMBI K
a0CTpaKTHBIM 00s13aTEIHCTBAM 10 [IECHHBIM OyMaram.

5. B abctpakTHOM 00s3aTENIbCTBE UMEIOTCS OCOOCHHOCTH (POPMHUPOBAHUS
BOJIM U BOJICU3BSBIICHHUS] CTOPOH, 3TO BBIPAKACTCS B MPHUOPUTETE BOJICU3BSIBICHUS
nepen Bosieil. (Hampumep, UICTUHHYIO BOJIIO CTOPOH a0CTPaKTHBIX 00S13aTENbCTB IO
IIEHHBIM OyMaram MO>KHO YCTAaHOBUTBH TOJIbKO IO MPEAbSBICHUU CaMOW IIEHHOU
Ooymarm). B stoii cBs3u, nonoxenus 4. 2 ct. 431 'K PO ne moryr B moiHoi Mepe
IPUMEHSTCS K a0CTPaKTHBIM 00s3aTeIbCTBAM.
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6. B pocchiickoM TIpa)IaHCKOM IIpaBe  CyLIECTBYET  TEHICHLMS
npeoOpa3oBaHus OTICHBHBIX MAaTEPUANBHBIX (Kay3aJlbHBIX) O0053aTebCTB B
abcTtpakTHbie. Tak TpaBONPUMEHUTENIbHAS MPAKTHUKA IMOKA3bIBAET, YTO MPOCTHIC
00s3aTeNIbCTBA, BBITEKAIOIIUE M3 JIOTOBOPOB KYIUIM-IPOAAXXH M MEHBI, 3a4acTylO
paccMaTpHUBalOTCA Kak a0CTpaKTHBIE, T.€. 00513aHHOCTh MCIOJHEHUS MO AOTOBOPY HE
CTaBUTCS B 3aBUCUMOCTH OT BCTPEYHOTO YIOBJIETBOPEHHUSI.

7. Jna ueneidl JieralbHOrO OMpeAeNieHHus aOCTPaKTHOTO o00s3aTellbcTBa
npeaiaraercsi BKIOUUTh B TiaBy 21 'K PO cr. 307! CJIEYIOIIETO COJIEPKAHUSA:
«AOcTpakTHOE 00513aT€TLCTBO M OCHOBAaHHUS €ro BO3HUKHOBEHHUA. AOCTpaKTHbBIE
00s13aTebCTBA BO3HUKAIOT B CHJIy OJHOCTOPOHHE OOS3BIBAIOILIETO JIOTOBOPA,
OJIHOCTOPOHHEH  CHEJIKM, OJIHOCTOPOHHEro OO€laHus WM  OJAHOCTOPOHHUX
neiictBuii. B cuity aGctpakTHOrO 00s3aTeNbcTBAa OFHO JHIO (JOKHHUK) 00s3aH
COBEPIIUTH B MOJIb3Y JIPYyroro jauia (Kpeautropa) OonpeicsieHHOe AEHCTBHE, JHOO
BO3JIEPKATCS OT ONPEEIECHHOTO IEUCTBUS.

8. B 1memsix coBepHIEHCTBOBAaHUS IMPABOBOIO 3aKpEIUIEHUS  a0CTPaKTHBIX
00s3aTeNbCTB, AaBTOPOM MpeJJiaraerca Cjleaylollas KOHLENLIMS HU3MEHEHUU
JEHCTBYIOLIETO 3aKOHOIaTENbCTBA!

a) nonoyiHuTh 1. 4 c¢t1. 302 I'K P® cneayromum npennoxenueM «imennsie u
OpJiepHbIC LIEHHbIE OyMaru MOTYT ObITh UCTPEOOBAHBI OT JIepHKaTels, €ClIu YCIOBUs
ucTpeOOBaHUsS UMYyIecTBa, ykazaHHble B 1. 1 cr. 302 T'K P®, nokazansl
BCTYIHUBILIUM B CHJIYy TPUTOBOPOM CyAa»;

6) Buectu B cT. 454 'K P® cnenyromee nomonHenue: «HeszaBucumo ot
UCIIOJIHEHUSI O00S3aHHOCTEH, MPENyCMOTPEHHBIX B ab3alle MepBOM HACTOSIIETO
MyHKTa, MPOJIaBell BIIpaBe TPeOOBaTh yIUIATy 3a TOBAp, a MOKyHaTeNb Nepenaydu
TOBapay;

B) aomomHUTh 1 1. c¢T. 1063 'K P® mocne cinoB «Ha goroBope» ¢pa3oi «3a
MCKJIFOYEHUEM OTHOIIEHUN MEXy OPTaHU3aTOPOM JIOTEPEN U yUACTHUKAMUY;

r) B paszgen «OOmas yacte 00s3aTenbeTBeHHOr0 mpaBay 'K PO Briarounth
HOpMY creaytromero cojepxanusi: «Ilo abcTpakTHBIM 00513aT€NBCTBAM JOKHUK HE
BIIPABE CChUIATHCA HA OTCYTCTBUE OCHOBAHMS CHEJIKA WM HEIEHCTBUTEIbHOCTh
OCHOBAaHMSI WJIM Ha Jpyrue OOCTOATENhCTBA, B TOM YMCIE HAa MEXKIMYHOCTHbBIE
OTHOUICHUS.

Teopernueckoe U NpakTHYeCKOe 3HAYCHHE PA0OTHI

Marepuanbl aMccepTallid MOTYT HaWTH TNPUMEHEHHE B JalbHEHIINX
UCCJIEIOBAHUSX a0CTPAKTHBIX OOS3aTENBCTB B POCCHUCKOM T'PAKIAHCKOM IpaBe, B
COBEPILIEHCTBOBAHUU JENCTBYIOILLErO POCCHIICKOrO IPaKJaHCKOTO
3aKOHOJATeNbCTBA.  OTHENbHBIE  BBIBOJBI,  TOJOXKEHHS 00  aOCTPaKTHBIX
00s13aTeNIbCTBAX MOTYT OBITh MCIIOJIB30BAHBI B MPEMOJAaBAaHUU Kypca TPaXaaHCKOTO
npasa u crnenkypca «Llennsie Oymaru». IIpakTuueckas 3Ha4MMOCTb pabOTHI COCTOUT
B TOM, YTO BBIBOJBI, COJEpXKalIHecs B AHUCCEPTAalUU, MOTYT  CIOCOOCTBOBAaTh
eIMHO00pa3nio CyneOHON U CyaeOHO-apOUTpPaKHOW MPAKTUKH IO a0CTPaKTHBIM
00s3aTeNbCTBAM.

OO00CHOBAHHOCTL M [OCTOBEPHOCTb  Pe3yJbTATOB  HCCJIEAOBAHUSA
NOATBEPKAAIOTCA HM30paHHBIMU METOJAMH HCCIEIOBaHUSA, AMIUPUUECKON 0a3oid,
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KOTOpasi OINHPAeTCs Ha WMHMPOKUN TEOPETUYECKUMHM W NPAKTHUYECKUM MaTepual,
CTPOTrOM HAy4YHOM apryMEHTAlMEld BBIBOJOB U TMOJOXKEHHUU IUCCEPTALUU.
Anpo0auus pe3yjbTaTOB UCCJIEI0BAHNUS

Jluccepranusi BbINOJHEHA W 00CyXeHa Ha Kadeape rpakJaHCKO-IPaBOBBIX
JUCHUIUIMH  opuandeckoro  (axynprera YyBamickoro rocyJapCTBEHHOTO
yHuBepcutera uMm. M.H.YnbsHOBa.

OCHOBHBIE TMOJIOKEHUS TUCCEPTAIIMU OTPAXKAIOTCS B MyOJMKAIUSAX aBTOpa B
HAyYHBIX MEPUOJNYECKUX W3/IaHMSIX, a TAKXKE CTAHOBSITCS MPEAMETOM OOCYKICHUS
Ha BCEPOCCHICKOW HaydHO-TIpakTHuecKorW koHdepeHuun (r.Uebokcapwr, 2005);
MEKTYHAPOIHOU HAy4HO-TIpakTU4Yeckoil  koH(pepenmmu (T.Ps3zanb, 2005),
MexBy30BCcKOM Hay4dHO-TIpakTUueckor koHpepennuu (r.Uebokcapsl, 2006).

Marepuanbsl JuccepTallii HUCMOJb3YIOTCA B NPENOJABAaHUU  JTUCLUIUINH
«I'paxnanckoe npaBoy, «lleHHbie Oymaru» Ha 0puaudeckoM (akyJbTeTe OYHOTO U
3a04HOr0  otTjejaeHud  YyBalICKOro roCylapCTBEHHOIO  YHUBEPCUTETA  HM.
N.H.YnpsHoBa.

Coaep:xanue quccepraumu.

Bo BBemeHMM OOOCHOBBIBAIOTCS AaKTyaJIbHOCTh TEMbI JIUCCEPTALIMOHHOTO
UCCJIeIOBaHMsI, O0003HA4alOTCs €ro OOBEeKT W TMpeaAMeT, Leidb U 3ajayu,
XapaKTepu3yeTrcss CTeneHb pa3padOTaHHOCTH  TEMbI, METOJ0JIOTMYecKass U
sMIupuydeckass 0a3pl Auccepranuu, (HOPMYyIHUPYIOTCS OCHOBHBIE TIOJOKEHUS,
BBIHOCHMbBIC Ha 3alllUTy, Hay4YHas HOBH3HA PAOOThI, PACKpBIBACTCS MpaKTHUECKas
3HAYUMOCTh HCCJICIOBAHUS.

I'maBa 1 «Pumckoe M pycckoe rpaskIaHCKOe NPaBo 00 adCTPAKTHBIX
00s13aTeJIbCTBAX» TIOCBSIIACTCS HUCCIECIOBAHUIO aOCTPAKTHBIX OO0S3aTEIbCTB B
PUMCKOM M PYCCKOM TI'pa)KIaHCKOM IpaBe.

B mnepBom mnaparpade «PumMckoe uyacTHOoe mnpaBo 00 aOCTPAKTHBIX
o0s13aTesibcTBaX» 0000111aeTCA MOHATHE «AOCTPAKTHOE 0053aTE€IBCTBO» B PUMCKOM
YaCTHOM TIpaBe. PHUMCKUMHU IOpUCTAaMU JICNAIOTCS BBIBOJABI, KOTOPBIC HIPArOT
HEMAJIOBAXXHYIO POJIb B COBPEMEHHOW TI'pa’KJaHCKO-IIPABOBOM HayKe, TPaXAaHCKOM
npaBe U CyJeOHON MPaKTHKE MPU pa3pelIeHUH MPaBOBBIX MPOOJIeM, BOZHUKAIOIINX B
CIopax IO TPaKJAHCKO-IIPABOBBIM o00s3aTeNbCTBAM, B T. 4. abctpakTHbIM. [lo
MHEHHUIO PUMCKHX IOPUCTOB, MPEXKJAE BCETr0, HEOOXOIUMO OIMpPEAEIUTh BOJIO JIUIL,
BCTYNAIOMUX B OO0S3aTEIHCTBEHHBIC MPABOOTHOIICHHUS, BBISBUTH, COBIAJAIOT JIU
BOJIM JIOTOBAPUBAIOIINXCS CTOPOH. Jlajee mpennaraercst BhISIBUTH BHEIIHIOKO BOJIIO —
Kakue JEHCTBUS COBEpIIAET CTOPOHA, T.€. YCTaHOBUTH BoJiemsbsiBieHHe. Ho storo
HepocTtaTouHo. Heobxoaumo 1moka3aTh, COOTBETCTBYET JIM BHYTPEHHSIS BOJS
YeJIOBEKa BHEIIHUM €€ MPOSBICHUSAM, T.€. COOTBETCTBYET JIM IOBEJEHUE (CIIOBA)
YeJIOBEKa BHYTPEHHEHN BOJIE (T.€. «Y4TO OH XOTEN?»). DTH MOCTYJIAThl, BEIpa0OTaHHbIE
PUMCKHMH FOPUCTAMH, MOXXHO CUNUTATh KIIACCUYECKUMH.

PuMckue ropucThl AEnsT corjiameHusi (JOrOBOPHI) C y4€TOM MX OCHOBAHHMS
(xay3bl) Ha 2 TUMA: aOCTpaKTHBIC 00s13aTENILCTBA U Ka3yallbHbIE, TOCKOJBKY OT TOTO,
K KaKOMY THITy OTHOCHUTCSI IaHHBIM BUJ JOTOBOPA, 3aBUCAT, MPEX]IE BCETO, CIIOCOOBI
UCIIOJIHEHUSI 0053aTeNIbCTBA.
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AOcTpakTHBIE 0053aTeNbCTBA UMEIOT IHUPOKOE PACHpPOCTPAHEHHE B PUMCKOM
YacTHOM TipaBe. Tak, B paHHMI MEPHOJ CBOETO Pa3BUTHS HMCTOUYHHUKH PUMCKOTO
opaBa ONMCHIBAIOT cAENKU 0e3 «kay3b». Hanpumep, B 3akonax XII Ttabmui
COJIEP)KATCS HOPMBI, COIJIACHO KOTOPBIM B OTIENBHBIX CIIy4asx O00s3aTebCTBO
JCHCTBYeT TOJMBKO B CHJIy YCTHOTO oOemiaHus. B nanbHelieM B pUMCKOM IpaBe
MOSIBIIAIOTCS  IpyrUe aOCTpaKTHBIE 00s3aTeNIbcTBAa (HAIPUMEp, O00S3aTENNbCTBO,
JCWCTBYIOIIEE HA OCHOBAHUH 3aITMCH B TIPUXOTHO-PACXOIHYIO KHUTY).

B kmaccudeckyroo smoxy B PuMe Ha CMEHy NpPUXOTHO-PACXOJHBIM KHUTAM
NPUXOIAT THCHMEHHBIE O00s3aTENIbCTBA, KOTOPHIE HA3BIBAIOTCS Xuporpadamu. U,
HaKOHEll, PUMCKOE TpaBO 3HAaeT  aOCTpakTHble O00sA3aTeIbCTBA HA OCHOBE
OJIHOCTOPOHHEro oOelmanus, Takue, Kak votum («ober OoxkecTBY»), pollicitario
(«oOemranre B IMOJIb3Y TOpPOJACKON oOmuUHBDY). Kpome TOro, oiHuM H3 caMbIx
paclpoCTpaHEHHBIX B CHCTEME PUMCKHUX a0CTPAKTHBIX O0S3aTENbCTB CTAHOBATCS
stipulatio (BepOanbHbBIE TOTOBOPHI).

Camoe pacmpoCTpaHEHHOE a0CTPAKTHOE 00S3aTeIbCTBO - CTUITYJISAIUSA, B
MOCTIEAYIONIEM, OCOOCHHO B TMO3IHEKIACCHUYECKOM pPHUMCKOM TIpaBe, BCTPEUAETCs
BCE PEeXKE U 3aMEHSIETCS Ha JApyrue adCTpaKTHbIE 00s3aTeNIbCTBA.

AOcCTpakTHBIE 0053aTe€IbCTBA B PUMCKOM YacTHOM IMIpaBe U POCCHUHCKOM
IpakIaHCKOM TIpaBe O MPU3HAKY HAJIWYHSI causa MOXKHO pa3/IeIUTh Ha 2 BUJA:

1. Obs13aTenbeTBa, B KOTOPBIX causa He UMEETCsl M HaJu4due ee He BIHSCT Ha
CYIIIECTBO 00sI3aTEIIbCTRA.

2. O0sA3aTenbCTBa, B KOTOPBIX B ONPEAEIEHHBIX CIyyasX causa CyLIECTBYET, B
KayecTBe IPAaBOBOM MPENNOCHUIKM W MOXET M HUrparh (akyJbTaTUBHYIO pOJb B
pa3peleHuy cropa, BOZHUKILEro U3 a0CTPAKTHOTO 0053aTeNbCTBA.

OmHO U3 TIIaBHBIX CBOMCTB a0CTPAKTHBIX 0053aTeNbCTB - hopma ((popManusm)
UCTIONIb3YETCSI B PUMCKOM IIpaBe, B MOCIEIYIONIEM OHO HE TOJILKO HE MCUE3aeT, HO U
NOJTy4YaeT NajdbHeHIee pa3BUTHE B IUBUIIMCTHKE.

Pumckue ropuctel k (opme (dopmanu3my) akToB (CIEIOK) OTHOCSTCS
Cepbe3HO, MOCKOJIBbKY HapylleHre (HOpMBI BJICUET HEICHCTBUTEIBHOCTHh CHCIKH U
camoro o0s3aTesbCTBa.

CrnenoBaTenbHO, OTCYTCTBHE causa B aOCTPakTHOM 00s3aTENbCTBE Kak B
ATOXY PuMckoli  ummepuu, Tak W B HAld JTHU BBIICISIET €r0 W3 APYTHUX
(MaTepHalbHBIX) 00s13aTeNLCTB. TOIBKO MO OTHOMIEHUIO K Causa MBI MOXEM CYyJIUTh
0 Xapakrepe 00s3aTeNbCTBA: SIBISCTCS OHO aOCTPaKTHBIM WM MaTepPHATbHBIM.
[TosroMmy MBI He  paszenseM TOYKY 3pEHHUS YYEHbIX, I[OJIaralollux, YTO B
abCTpakTHBIX 00s3aTENIbCTBAX HENPEMEHHO COAEPKUTCS causa. Eciau cornacurbes
C O3TUM YTBEPXKACHHUEM, TO CTHUpPAaETCi TIpaHb  MEXIy  aOCTpAaKTHBIMH U
MaTepualbHBIMU 0053aTeIbCTBAMH.

Bo BTOpoM naparpage «CooTHOmIeHHe a0CTPAKTHBIX U MAaTepPHAJbHBIX
00513aTeJILCTB 110 PUMCKOMY MPaBY» JacTcs 00IIas XapaKTepUCTHKA a0CTPAaKTHBIX
¥ MaT€pHAIbHBIX 0043aTELCTB B PUMCKOM IIpaBe.

B pumckom uacTHOM mpaBe Hapsigy ¢ aOCTpakTHBIMH 00s3aTeIbCTBAMHU
CYHIECTBYIOT TaK Ha3bIBa€MbI€ MaTepHalbHBIE 00S3aTENbCTBA, T.. 00A3aTEIHHBIM
DJIIEMEHTOM B HHUX SIBIISIETCS HAJIM4YUE causa, OTCI0Jla W Ha3BaHUE Kay3albHBIC
00s13aTeNbCTBA.
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ABTOp MPHUXOAUT K BBIBOAY O TOM, uTO HeoOxonumo BHecTd B ['K PO B pazgen
«O0mIast yacTh 00s13aTENBCTBEHHOTO TpaBa» HOPMY B cienyromen penakuuu: «llo
aOCTpakTHBIM 00s3aTENbCTBAM JODKHUK HE BIIPaBE CChUIATBCA HA OTCYTCTBHUE
OCHOBAHMS CH€IKW, WIA HEACHCTBUTEIBHOCTh OCHOBaHUS, WJIA Ha Jpyrue
00CTOSITENBCTBA, B TOM YUCJIE MEXINYHOCTHBIE OTHOLIEHUS.

K wmarepuanpHbiM  00s3aTENbCTBAM B PHUMCKOM  TIpaB€  OTHOCATCA
o0s13aTeNbCTBa MO pPeaIbHBIM KOHTpakTaM: mutuum (3aeM), commodatum (ccyna),
depositum (mokjaxa) M Jp., a TaKXKE TaK Ha3bIBAEMbIM OTJEIbHBIM KBa3H-
KOHTpakTaM. MaTepuanbHbIMU SIBIIAIOTCS KOHCEHCYallbHbIE KOHTPAKTHI, JIEIUKTHBIC
U IpyTHue 00513aTeIhCTRA.

OTtnenpHble aOCTpakTHBIE O00s3aTeNbCTBA HMEIOT IPU3HAKM causa, HO 3Ta
causa, OCTaBasICh Kak Obl «B TEHW», HE BJIMSET Ha CYIECTBO MPABOBBIX OTHOIIECHUN
Mexay cropoHaMu. OHa MOXKET OBbITh MCIOJIb30BaHa CYJIOM, HO TOJIBKO B CIIyYasx,
IIPELYCMOTPEHHBIX 3aKOHOM, T.€. causa [JjIsl a0CTPaKTHBIX 00s3aTEIBCTB B PUMCKOM
npaBe, KaK U B POCCUIICKOM Tpa)KIaHCKOM IPAaBE, SIBISETCS, CKOPEE, UCKIIIOUEHHUEM,
HEXEJIU MPABUIIOM, T.€. YACTHBIM CIYYaeM.

Marepuanbable 00s3aTelIbCcTBA B PUMCKOM IMpPaBe BCErja XapaKTepU3YIOTCS
HanuuueM causa. CrenoBaTelbHO, MaTepuabHble 0053aTENbCTBA  MOPOKIAIOT
IOpUJINYECKUE TIOCIIEICTBUSL B CWIY HaJIMYMsA IPAaBOBOIO OCHOBaHMSA. B pumckom
IpaBe HajJM4Me  OCHOBaHMsS (causa) oOs3aTENbCTBA SBISAETCS HEMPEMEHHBIM
YCIIOBUEM JEHCTBUTEIBLHOCTH MaTepUabHOTO 00s3aTEIbCTRA.

B Tperbem mnaparpade «AOCTpakTHbIE 00M13aTEJbBCTBA B  PYCCKOM
rPa’kIaHCKOM TpaBe» HUCCIENyIOTCs aOCTpakTHBIE 00s3aTENbCTBA B PYCCKOM
IPaKIaHCKOM ITIpaBe.

B pycckom mpaBe abcTpakTHbIE 0053aTeNbCTBA OBLITM OTPAKEHBI B OTACIIBHBIX
HopMax CBoja 3akOHOB PoccuilcKoll mMIepuu, U OTAECIbHBIX 3aKOHAX, TaKUX, KaK
«BeKcenpHbIN yCTaBy», U T.J.

Hucceprant Ha ocHOBe TpynoB B.M. Cwumaiickoro, FO.C. I'ambaposa, H.A.
roBepnya, A.C. KpuBLoBa u Apyrux JAejlaeT BBIBOJ O TOM, YTO B PYCCKOM IpaBe
npeobianaer TeopHsi, COrIACHO KOTOPOW HHMKAKOe 00s3aTeIbCTBO HEMBICIUMO 0e€3
cymecTBoBanus causa. Kak ykaseiBaet npodeccop A.C. KpuBios, «eciu pedb uaetT
00 «abcTpakuum» OT causa, TO Mbl XOTHM BBIPA3UTh HEUYTO COBEPIIECHHO JIPYTOE.
Takas «aOcTpakuus» UMEET TOJIBKO 3TOT CMBICH, YTO M BEPUTENIH OCBOOOXKIIEH
yKa3plBaTh HAJIMYHOCTH causa, KOTOpas CYWIECTBYET MJsg HEro Npu  Tak
HA3BIBACMBIX «MATEPUATBHBIX JOTOBOPAX...»" .

dakTudecku JOO00W JTODKHUK 110 aO0CTpPaKTHBIM 00s3aTEIbCTBAM  MOT
BBIJIBUHYTH CBOM BO3Pa)KEHUS, CBSI3aHHBIE C OCHOBAHHUEM 00513aTEIILCTB.

[ToaToMy oOgHMUM U3 OOCTOSTENBCTB MaJIOM3yUYE€HHOCTU abCTpaKTHBIX
0043aTENbCTB B PYCCKOM IpPaBE€ CTAHOBUTCS OTCYTCTBHE OTAEJBHBIX IPABOBBIX
OTJIMYUI B a0CTPAKTHBIX U MaTEPUAIIbHBIX 00513aTEIbCTBAX.

I'paxxgaHcko-nipaBoBasi  JIOKTPUHAa TOTO BPEMEHUM HE  BOCIPUHHUMAET
CYILIECTBOBABIIME B TEPMAaHCKOM TMpaBe OCHOBHble  moctyiaTel: «W3 camoii

3 Kpupios A.C. AGCTPAaKTHBIE U MATEPHATBHBIE O0S3aTENECTBA B PUMCKOM M COBPEMEHHOM TPaKIaHCKOM
npase.- M.: CratyT, 2003.- C.244.
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CYIIHOCTH a0CTPAKTHOTO 0053aTeIhCTBA BBITEKAET, YTO OHO CaMO IO cebe MMeeT
3HAUYEHUE JIOCTAaTOYHOTO MCKOBOTO 3asBJICHUS U YTO UCTEI] HE JIOJDKEH YKa3bIBaTh
Ha JIMYHOCTh Kay3aJlbHOTO MOMEHTa» M «Eero MAaTepUAIbHOCTH  a0CTPaKTHOIO
00s13aTeNbCTBaY», KOTOPhIC, KaK HAM TMPEACTABISIOTCS, MOXXHO CYUTATh OCHOBOM
TEOpUH a0CTPAKTHOTO 00A3aTENbCTBA.

B riaBe 2 «AOCTpakTHBbIE IPaKAAHCKO-NIPABOBbIC 00513aTE/IbCTBA B
POCCHIICKOM TIPa:KIAHCKOM TMpaBe» HCCIEAYIOTCS a0CTPAKTHBIE TI'PaKIaHCKO-
IIPaBOBBIE 0053aTEIHCTBA B POCCUICKOM T'pa)kIaHCKOM IpaBe.

B nmepsom maparpade «OOumMe MOJIOKEHHSI 0 TPaKIAHCKO-TIPABOBBIX
00s13aTeJILCTBAX» aBTOP UCCIIEAYET MOHITHE 0053aTeNbCTBA B TPAKIaHCKOM TIPaBe.

OO011en3BeCTHO, YTO B TPAXKJAAHCKOM TIPAaBE MPHUHSTO JEITUTh BO3HUKAIOIINE
rpaKJIaHCKUE TIpaBa U 00A3aHHOCTH Ha 2 BUA: BEIIHBbIC M 00s13aTeIhCTBEHHBIE, YTO
B TPaXKJIAHCKO-IIPABOBOM JOKTPUHE MPUHSATO HA3bIBATh «AYyaJIU3MOM» YaCTHOTO
npaBa. Kak crpaBeanuBo ykaseiBaeT HO.b. @orenbCcoH, «epeyeHb BEIIHBIX IIPaB
npuBelieH B cT. 216 'K, a 00s13aTeIbCTBEHHBIMU aBTOMaTUYECKH CUMTAIOTCS BCE TE,
KOTOPBIE HE OTHOCATCS K BEIIIHBIMY.

B noxTpune nepuoauyeck BO3HUKAIOT JAUCKYCCUM O MOHSTHUM, COJIEPIKAHUU
KJ1accuuKaIuy U, TOJTKOBAHUH 00sI3aTENbCTB.

Pa3noe noHumanue oO0s3aTENbCTBA, IMPEXKJIE BCEro, CBSI3aHO  HETOYHOMU
bopMyIHPOBKOIN OHATHSA 00s13aTeIbCTBA OTpaxkeHHo! B ¢T. 307 'K PO.

[TonsiTue «00A3aTENBCTBO», KOTOPOE YHNOTPEOIISIETCSl B MPaBe C JAPEBHEUIINX
BpeMEH (K mpuMmepy, puMckuil kinaccuk IlaBen Bo 2-ii kHure «MHCTUTyuun» naet
cienyroiee moHsITHe 00s3arenbeTBa: « CyIHOCTh 0053aTeNbCTBA COCTOUT HE B TOM,
4TOOBI CHAENaTh KaKOW-HUOYIb TpeIMeT HAllUM WIH KaKOW-HUOYAb CEPBUTYT
HAIlM, HO 4TOOBI CBSI3aTh JPYroro mepej Hamu, a0kl OH Jall YTO-HUOY.b, WIH
CAeNall «WJIW MPEJACTABWI») W JI0 HAIIUX JHEW, (PaKTUUeCKH HE PACKPHIBACTCA
rpakIaHCKUM 3aKOHOJIaTE€IbCTBOM.

Kak u moboe apyroe rpakaaHCKOE MPABOOTHOIICHHE, O00S3aTEIbCTBEHHOE
MPaBOOTHOIIIEHUE COCTOUT W3 OTAEIBHBIX JJEMEHTOB: cojiepkaHue, ¢dopma,
CyOBEKThI U O0BEKTHl MpaBOOTHOIIEHUs. Hac BojHyeT Bompoc ocHOBaHMS (causa)
00513aT€JIbCTBEHHOT'O0 MPABOOTHOIIECHUSI, TOCKOIBKY OT O3TOrO  3aBUCHUT, IPEXKJC
BCEr0, JICJICHHE 0053aTeNbCTB Ha MaTepUaibHbIe U AOCTPaKTHBIE.

CrnenoBatenbHO, 0053aTE€NbCTBO — 3TO HOPUIAUYECKHE OTHOILIEHHUS, B CHILY
KOTOPBIX KPEOUTOP W JOJHKHUK COBEPLIAIOT JEHCTBHUS WM BO3JIEPKUBAKOTCS OT
COBEPIIICHUS IEHCTBHUS 110 yIOBIECTBOPEHHUIO B3aMMHBIX TPEOOBaHUM.

OnHUM U3 TUCKYCCHOHHBIX BOIPOCOB B YUEHUHU 00 0053aTE€ILCTBAX SBIISIFOTCS
BOITPOCHI KJIaCCU(DHUKAIIMKM M CUCTEMATH3alUK 00s3aTEIbCTB.

Camoe mHMpPOKOE NMPUMEHEHUE, KaK HAa NPAKTUKE, TaK U B HAyKE HAXOJUT
NefeHue 00s3aTeNbCTB Ha JOTOBOPHBIE W BHEIOTOBOPHBIC, OJHOCTOPOHHHUE U
B3alMHbIE, MPOCTHIE U CJIOXHBIEC, albTE€pHATUBHBIE U (aKyJIbTaTHUBHbIE,
TJIaBHBIC U JIOMOJIHUTEIbHBIE U T.1.

B pasBuTtoM 000pOTE€ OTHOCHUTEIBHO PEIKO BCTPEUAIOTCS npocmeniuiue
obs3amenbcmea, B KOTOPBIX YYacTBYET TOJIBKO OJIMH JIOJKHUK, UMEIOIIUN TOJBKO
00513aHHOCTH, Y TOJILKO OJIUH KPEIUTOP, IMEIOIINIA TOJILKO TIpaBa TpeOOBaHUSI.
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Kaxnpiii ygacTHUK 00s3aTelhCTBA MMEET dalle BCETO KaK IpaBa, TaK U
0043aHHOCTH, BBICTYIasi OJITHOBPEMEHHO B POJIM U JAOJKHUKA, U Kpeaurtopa (1.2
ct. 308 I'K). B3aumuble 00s13aTenbcTBa N0 OOUIEMY MPaBUITY JOHKHBI HCIIOTHATHCA
OJIHOBPEMEHHO, €CJIM MHOE MPSIMO HE MPETyCMaTPUBACTCS 3aKOHOM WJTH JIOTOBOPOM.

B nuteparype BbLAENAIOTCS 00s13aTENbCTBA UCXOMS U3 CYOBEKTHOI'O COCTaBa.
[Io cyObekTy HCHOMHEHHUs pa3IuyaroT o0s3aTeNbCTBA JIMYHOTO XapakTepa, B
KOTOPBIX UCIIOJTHEHUE MOKET MPOU3BOAUTHCA TOJIBKO JIMYHO AOJKHUKOM U HE MOXKET
OBITH BO37I0’keHO Ha MHOE Juilo (11. 1 c1. 313 TK PO).

B nurepatype cyuiecTByeT TakoW BHJ I'PaKIaHCKO-TIPABOBBIX 0053aTENbCTB,
Kak Oe3ycClIOBHBIE 0053aTelbCTBA, B CHUJIY KOTOPBIX JOJDKHHUK O0OSI3yeTcs
COBEPILINUTH B MOJIb3y KPEIUTOpa ONPENEIEHHOE JIEUCTBUE TOJBKO B CHIIy CBOETO
obenranusi, a KPEIUTOP UMEET MPaBO TPeOOBATH OT JOKHUKA MUCIIOIHEHUS ITOTO
00elIaHusl BHE CBSI3U C KAKUMU-TUOO 0OCTOATEILCTBAMMY.

Ornpenenenne Buja o0A3aTENbCTBA MMEET BAXKHOE MPAKTUUYECKOE 3HAYEHUE,
T.K. OIIMOKa B O3TOM BOINPOCE MOXKET TMOBJE€Yb Pa3JINYHbIE OPUIAUYECCKUE
MOCJEACTBHUS.

Crnenyer OTMETUTh, YTO C YYETOM U3JIOKEHHOT'0 B HayKe IpakJIaHCKOTO MpaBa
uMeeTcst mpoOes, B CBSI3M C TE€M, UTO BOIpOcaM KiIacCU(UKAIIMU U CUCTEMaTU3aIluU
abCTpPaKTHBIX 00S3aTEILCTB HE YACJIEHO JIOCTATOYHOTO BHUMAHUSI.

Bo BTOpOM maparpage  «AOCTpakTHbIEe 00513aTeIbCTBA B CHCTEMeE
rpaKJIaHCKO-NPABOBbIX  00f3aTeIbLCTB»  Jaercs  olm@as  XapakTepUCTHKa
00513aTEBCTB, B YACTHOCTH a0CTPAKTHBIX.

AOGcTpakTHOE 0053aTeIHCTBO KaK OJWH U3 BHUJIOB 00s13aTEIIbCTB, BO3HUKIIINX B
PHUMCKOM IIpaBe€, B HOBOW M HOBEWIIEHM HCTOPUM 3aHUMAET JIOCTOMHOE MECTO B
YaCTHOM IIpaBe HE TOJBKO 3apyOeKHBIX TOoCcyJapcTB, HO U Poccuiickoit ummnepuu, B
coBpeMeHHOU Poccuu, 94TO MOXKHO OOBSCHUTH TMOTPEOHOCTSIMH Pa3BUBAIOIIETOCS
o0111ecTBa, MPEXKAE BCETO TOBAPHOIO0 000poTa. MOKHO yTBEPKJaTh, UTO U COBETCKAsI
IUMBWINCTUKA, WU COBETCKOE TIPakKJIaHCKOE 3aKOHOJATEIbCTBO OOOILIM CBOUM
BHUMaHUEM aOCTpaKkTHbIE O00s3aTEIbCTBA, 3a HUCKIIOYEHUEM, BEKCENsl, KOTOPBI
nocie KpeauTHeix pedopm  30-x TONOB XX BEKa HCIOJb30BAICA BO
BHELIHETOPrOBBIX CleNKax. Poccuiickoe TrpaXkIaHCKOe 3aKOHOJATENbCTBO (Ia H
PYCCKOE TPa)KIaHCKOE 3aKOHOJATEIhCTBO) HE PACKPBHIBAET CYIIHOCTH M TOHSITHUS
abcTpakTHOro 00si3arenbcTBa. L{MBUIMCTHKA BBIJCNISIET U3 TPAKIAHCKO-IPABOBBIX
00s3aTeNbCTB a0CTpaKTHBIE 00s3aTenbeTBa. Cpeiv MPaBOBEIOB UMEIOTCS pa3InyHbIe
MHEHHS O CBOMCTBax abCTpaKTHOrO 00s3aTenbCcTBA. PacmpocTpaHeHHOW SBISETCS
TOYKA 3PEHUS, YCTOSBIIASACS B PUMCKOM TIPaBE, COTJIACHO KOTOPOH K aOCTPaKTHBIM
OTHOCAT 00s13aTeIHCTBA, HE 3aBUCSINNE OT HAIMYMS B HUX OCHOBAHMS.

B oTHOmeHWM TpPaKTOBKM OCHOBAaHUS O0s3aTENIbCTBA EAMHCTBA CPEIH
IUMBWIKCTOB He HaOmogaerca. HmeroTcst clienyromue TOJKOBaHUS TOHSATHS
OCHOBAHHUSI JOTOBOPHBIX (Kay3aJibHBIX) 00s3aTenbCTB. OJHU IHUBUIMCTBI CUUTAIOT,
YTO «OCHOBAHHMEM CJICJIKM MPU3HAETCS Ta MpaBOBas LeJb, ISl TIOCTUKEHUSI KOTOPOH
ceJiKa COBEpIIAECTCS, B OCHOBAHUU CHAEJIKH JOJDKHO OBITh YKa3aHO, C KAKOW LEJbIO
nepefaeTcs HUMyIecTBo. MmymiecTBo MoxeT ObITh TepefaHo, Hampumep, IIo
JOTOBOPY KYIUIM-TIPOJAXKU C LIEJIbI0 Mepefayd B COOCTBEHHOCTb JPYroro Juua c
YCJIOBUEM MOJYYEHUS BUAUMOTO YIOBJIETBOPEHUS — YIUIAThl MOKYITHOW LIEHBI 3a
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nepeiaBaeMoe  MMYIIECTBO...»." JIpyrHe UMBUINCTBI MOJAraloT, 4TO OCHOBAHHE
CHEJIKH (I0rOoBOpa) — HE TOJBKO 1I€JIb, HO M TOT IPABOBOM MHTEpEC, NOOYKIArOIIHMA
BCTyNaTh B 0043aTEIbCTBEHHBIE OTHOIICHHUS.

I'paxxnancko-npaBoBasi ~ JTOKTPUHA paccMaTpUBAaE€T OTCYTCTBUE OCHOBAHUSA
abCTpaKTHOrO 00s3aTENbCTBA OJJHUM M3 €r0 OTIMYUTENbHBIX CBOMCTB. HemocTtaTkom
SBIIAETCS TO, YTO B OOJBIIMHCTBE CBOEM AaBTOPHI OrPAHHYMBAIOTCS MPUMEPAMHU
BEKCEJIbHOIO0  00s3aTelibcTBa WM. ABTOpY TNPEACTaBIACTCS 4TO, IOHSTHE,
«a0CTpakTHOE», OTHOCSIIMECS K IPaKJaHCKO-IIPAaBOBOMY 00S3aTENbCTBY, SIBISETCA
KaTeropued YHCTO MOPUAMYECKON, BBHIPAOOTAaHHOW IUBWIMCTUKOW, HO HE
3aKpEIUICHHOM B 3aKOHE, Ui BBIICHEHHs CYIIHOCTH OTHAEJBHBIX I'PaXKIaHCKO-
paBOBbIX 00s13aTeNbCTB. Clie10BaTENbHO, IPOCTON MEXaHUUYECKUN EPEHOC OHATHUS
«abcTpakuus» (Kak 3TO JaeTcs B €¢ HOPMAaTUBHOM TOJIKOBAaHMM) B IOPUIMYECKYIO
IIPAKTUKY HEBO3MOKEH.

B poccuiickoM TpaxaaHCKOM 3aKOHE MPEeIyCMOTpPEeH psn abCTpakTHBIX
oOsi3aTtenbcTB. bonee TOro, ¢ ycoBEpIIEHCTBOBAHUEM TOBAPHOIO (TPa)KJaHCKOTO)
000pOTa MOSBISAIOTCS HOBBIE BUbl A0CTPAKTHBIX 0053aTENIbCTB MyTEM UCUE3HOBEHUS
OTACJIBHBIX  Kay3aJbHBIX  CBOWCTB  TIPa)JaHCKO-IPABOBBIX  MAaTE€pUAIbHBIX
o0s3aTenbeTB. [loMrMMO Ha3BaHHBIX MPU3HAKOB OTJIMUKSA a0CTPaKTHBIX 005S3aTEIbCTB
OT Kay3aJbHbIX, II0 MHEHUIO aBTOpa, HMEETCS €le OJUH, KOTOPBIM HJaer
BO3MOXHOCTh OIPAaHMUYEHUS a0CTPAKTHBIX U Kay3aJIbHBIX 0053aTeNIbCTB WIIU CHECIIOK.

TakoBbIM sIBIIIETCA CIEAYIONIMI: aOCTpakTHbIE 0053aTeIbCTBA HE MOTYT
BO3HHUKATh IIyTEM ITOHYXACHUSA OJHOM U3 CTOPOH. B oTinmyme OT 3TOro KaysaiabHbIE
o0s13aTesIbcTBA MOTYT BO3HHUKHYTH B IIPOLIECCE ITOHYXKJIEHUS OIHOW CTOPOHBI K
COBEpLICHUIO AKTUBHBIX JCHCTBUM WIM K BO3JIEPKAHUIO OT COBEPUICHUS TAKUX
nercteuil (k npumepy, 'K PO comepxut psiag HOpM, B KOTOPBIX MPETyCMaTPUBAETCS
BO3MOXHOCTb IOHY>KJIEHHS K 3aKIIIOUYE€HHIO 10oroBopa). Kpome Toro, B abCTpakTHBIX
00s3aTeNbCTBAX HENb3s ONPEIECIUTh COBIMAJECHUSA BOJIb YYaCTHUKOB KOHKPETHOI'O
MIPaBOOTHOIIEHUS, €CTh BBIPAXKEHUE BOJU TOJBKO OIHOW CTOPOHBI (JIOJKHUKA)
OJIHUM U3 COCOOOB, MPEAYCMOTPEHHBIX IPAKIAHCKUM ITPABOM.

B Tperbem mnaparpade «AOCTpakTHbIEe 00513aTeJbCTBA 10 UEHHBIM
Oymaram» J1eJ1aeTcsi BBIBOJ O TOM, YTO BOJISI U BOJIEU3BSBIIEHUE SIBISIOTCSA OJHHUM U3
CYILIECTBEHHBIX 3JIEMEHTOB ISl JIOOOTO TpakJIaHCKO-TIPABOBOIO 00s3aTENIbCTBA, B
TOM 4Hciie aOCTPAKTHOTO.

Camble pacrnpocTpaHeHHbIE a0CTpakTHbIE 0053aTeIbCTBA B POCCHUHUCKOM
IpaXXIaHCKOM IIpaBe - 00s3aTeIbCTBA MO LEHHBIM Oymaram. JIOCTOMHCTBOM LIEHHOM
OyMaru sIBIseTCS 00OPOTOCTIOCOOHOCTHh — BJIAJIETIBILy IIEHHOW OyMaru J0CTaTOYHO
OpEeIbSIBUTH €€ JIOJDKHUKY, YTOOBI peann30BaTh UMYIECTBEHHbIE MpaBa, T.€. 3aKOH
He TpeOyeT NpeaoCTaBiICHUS KaKUX-THMOO M0Ka3aTeNbCTB, MOYEMY JaHHas ILIEHHas
Oymara oka3amacb y npeabsBuTens. JlOJDKHMK MO ILEHHOM OyMmare OJKEH
UCIIOJIHUTh TpeOOBaHWE BIAJAEIbLA HE3aBUCUMO OT KaKUX-JIMOO OTHOIICHHWH C
NpeIbsIBUTENIEM IIEHHOW Oymaru, mockoibky Hopma m. 2 cT. 147 'K P® rnacur:
«OTKa3 OT MCHOJHEHHUS 00s53aTeNbCTBA, YJOCTOBEPEHHOrO ILIEHHOW Oymaroi, co

‘bapuroB H.A. Tlomstme u Bumsl cienok //I'paxmarckoe mpaBo Poccum: Yue6.U.l: / Ioxm pen.
3.1.1p10ynenko. — M.: FOpucts, 2000. — C.180
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CCBUIKOM  Ha  OTCYTCTBHE  OCHOBaHUsI  oOsi3arenbcTBa  JUOO  HA  €ro
HEJIEUCTBUTEIBLHOCTD HE JIOMYCKAETCSI».

I'epmaHCcKO€ TpaXkJaHCKOE 3aKOHOAATENHCTBO JIA€T UCKIIOUUTEIIHBHO OOJIBIIYIO
CBO0O/Iy YYaCTHUKAM TPaKJIaHCKO-TIPABOBLIX OTHOIICHUH, pa3peliias UM BbIAaTh Kak
MOMMEHOBAHHBIE B 3aKOHE JIOJTOBBIE JIOKYMEHTHI (Hampumep, IEHHbIe Oymaru
OTpeIeTICHHOTO BH/Ia), TaK U JIIOObIE Ipyrue J0JITrOBbie TOKyMeHThl. Kak cienyer u3
TekcToB § 793, 794 TTY, Takue NOKYMEHTHI 00Jaal0T 0OOPOTOCTIOCOOHOCTHIO,
dakTruecku 0e3 Kakux-IuOo orpaHuyeHui. JJOCTOMHCTBOM TakuX Oymar siBIsieTCs
TO, YTO OHU MOPOXKAAIOT aOCTPAKTHBIE 00S3aTENHCTRA.

OpHa U3 BaXKHBIX MPOOJIEM B TPAXKIAHCKOM MpPaBe IO TaKUM Oymaram - «4To
MOHUMAETCSl TOJ TPEIbsIBICHUEM IIEHHON OyMarm», MOCKOJbKY TPH peau3aiiu
mpaBa Mo IIeHHOW Oymare HeoOxonuMo ee mpeabsBieHue. [lo MHeHHIO aBTOpa (Ha
npuMepe BEKCEeJsl), «IPEeAbsIBICHUE IEHHOW Oymarm» — COBEpIICHUE JeprKaTeiemM
OyMaru JrOOBIX JEMCTBUI B YCTAHOBJIIEHHOM 33aKOHOM WJIM YCJIOBUSMH LIEHHOU
Oymaru, KOTOpbI€ YKa3bIBaIOT OJIHO3HAYHO JOJDKHHUKY Ha MPEIbSBICHUE €My JUIs
WCIIOJTHEHUS 1IEHHOM OyMaru.

ABTOp OPUXOIUT K BBIBOJY, UYTO IOPUIUYECKUN TEPMHUH «aOCTPAKTHOCTHY
MPUMEHUTEIIBHO K IIEHHBIM OymMaraM COCTOMUT U3 TPEX COCTABJISIOIIMNX:

1. CogepiuieHue JOKHUKOM JACHCTBHM, MPEANMUCAaHHBIX caMoi OyMaroi;

2. Ilpu coBepieHUH JEWCTBUM JOKHUK HE BIpPaBE CCbUIAThCS HA
MEXJIMYHOCTHBIE OTHOILIEHUS C KPEAUTOPOM, 3aKOHHOCTh WM HE3aKOHHOCTb
BIIaJieHUs OyMaroii.

3. 3aKkOHHOCTh BJAJICHUA OyMarol MpPe3IOMUPYETCS, HE3ABUCUMO OT
MOCTYIUBIIIETO JIOJDKHUKY 3asBIICHUS KaKOTO-JTHO0 MPEeayNpekIatoIIero AepxKaTes
Oymaru o0 yTpare, XMIIIEHUH WU BHIOBITUM MHBIM 00pa30M MOMUMO €TI0 BOJIH.

OcHoBaHust aOCTPaKTHOTO 0053aTENLCTBA WM 005S3aTeNbCTBA aOCTPAaKTHOU
rPaKIaHCKO-IIPAaBOBOM CIICTKH HE JOJKHBI MHTEPECOBATh CYOBEKTOB T'PaXKJAHCKOTO
000poTa, UYTO SBIAETCS YCIOBHEM YCTOMUYMBOCTH TPaKJaHCKOTO 000poTa u
YKpEIUJICHUsI JIOBEpUsi K TakuM OymaraM cO CTOPOHBI YYaCTHHKOB T'pa)kJIaHCKO-
npaBoBbIX OTHOIIeHUU. K coxaneHuto, B MpaBONPUMEHUTEIbHOM MPAKTUKE OBITYET
omacHasi TEHJEHLHMs, HCXOAAIass M3 TOro, UYTO KPEAUTOpPY CJEIyeT J0Ka3aTh
OCHOBaHHME W OOOCHOBAaHHOCTH MEpexoja, MOMUMO TE€X, KOTOpbIE 3aKpEIJICHbl B
3akoHe (cT. 145, 146 'K P®D).

B poccuiickoM 3aKkoHOJIAaTEIBCTBE HE yKa3aHbl aOCTpakTHbIE 00s3aTeNIbCTBA,
BBITEKAIOINE U3 IeHHOW Oymaru. Ecnu Oymara, BeijaHHAs TOJDKHUKOM, HE SIBIISIETCSA
IIEHHOM, TO Takas Oymara He MOpoXJaaeT abCTpaKTHOTO 00s3aTeNnbCcTBa. B ykazanHOM
Clydyae MOXET BO3HHMKATh TOJBKO MaTepUaIbHOE OO0SA3aTEIBCTBO MEXKAY JBYMS
KOHKPETHBIMHU JIMIIAMH, JODKHUKOM (BbIIaBImIMM Oymary, K mpumepy, o0
00s13aTeNbCTBE YIUIATUTh JICHEKHYIO CYyMMY Ha JAHHOM PaCIUCKE) U KPEIUTOPOM.
[IpencrapsieTcsi, HHTEPECHI TPaKIaHCKOTO0 000poTa B Poccuu TpedyroT cBOOOIHOTO
oOpamenust Oymar, Ha mpeabsaBuTeNs. HTepeck u mpaBa JOHKHUKA B 9TOM ClTydae
HE YIIEMJISIFOTCS, MMOCKOJIbKY JIJII HEr0 HE MMEET 3HAUCHUs, KOMY OH OyJeT IUIaTUTh
nonr. JIjisi KpeauTopa 9TO BBITOJIHO, TaK Kak OH B JIIOOOE BpeMs B cllydae
HY>X/Ia€MOCTH B JICHEXHBIX CPEJICTBAX MOXKET peajn30oBaTh APYruM Junam. U,
HAKOHEII, TAKOE pa3pellieHrue BOBJICUET JOMOJIHUTENHLHO OOJIBIIOE YUCIIO YYACTHUKOB
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B TPaXIAHCKUK OOOPOT, MOCKOJIbKY IOJDKHHUKY HET HEOOXOAWMOCTH COOIIOAATH
¢dopmanbHbie TpeOOBaHMS K LIEHHBIM OymaraM, a KpeAUTOpy IMepenaTh CBOE MPaBo
TpeOOBaHMSI HA OCHOBAHUU APYTrod IPpa’KJaHCKO-IIPABOBOM CIIEIKU — LIECCHH.

B 4yerBeprom maparpade «OtaeqbHbIe CBOMCTBA a0CTPAKTHBIX
00513aTe/ILCTB MO0 LEHHBIM OymMaram» H3y4aroTcsl OTJEJbHbIE CBOMCTBA II€HHBIX
Oymar.

Bormpoc o0 mpaBoBoi#l mpupojie IIeHHbIX OyMmMar Bcerja CUMTaeTCs OJIHUM U3
CJIOHBIX U BBI3BIBAE€T MAccC AMCKYCCUM B IIMBUIMCTCKON Hayke. Bmecte ¢ TeM, mpu
KaXyIIecss MpOCTOTe HACH, BOMPOCHl aOCTPAKTHOCTH 00s3aTeNIbCTBA IO IIEHHBIM
OymaraM, ompeleleHHs MX MeCTa B TPaKIaHCKOM IIpaBe SIBISIOTCSA JIOCTATOYHO
CIIOKHBIMU M TpeOylOT TIyOOKOro U JETalbHOI'O MCCIEJOBAHUS C YYETOM
JOCTUTHYTOTO HA CETONHSAIIHANA J€Hb YPOBHS LMBUJIMCTHUKHU.

Bragensily neHHoil Oymaru JOCTaTOYHO NPEIBSBUTH €€ JIOJKHHKY, YTOOBI
peain30BaTh UMYILIECTBEHHBIE MPaBa, T.€. 3aKOH HE TPeOyeT NMpeICTaBICHUs KaKHUX-
an00 JOKAa3aTeIbCTB, IOUYEMY JaHHAs LEeHHas OyMara oKa3ajach y IpebsSIBUTEIS.

JluccepTant paszensieT MHEHUE MPaBOBEIOB, YTBEPKIAIOUIUX JIOTOBOPHOE
IPOUCXOXK]ICHNE IEHHON OyMaru UCXO/s U3 CIAEAYIOINUX 00CTOSTENbCTB.

Cornacio 1. 1 ct. 420 I'K P® noroBop paccMarpuBaeTcsi Kak COIJAIICHUE
JBYX WJIM HECKOJbKUX JHUI[ 00 YCTAaHOBJICHHHM, W3MEHEHUU WIH MpPEeKpalleHUH
rpaXXJaHCKUX MpaB U oOs3aHHOCTEW. UTO MBI HAOIIOaeM B MPABOOTHOIICHUSAX TIO
neHHoit Oymare? Jlyig mnpumepa pacCMOTPUM OTHOIICHUS MEXKIY JOJDKHUKOM
(BBIIABIIMM IIEHHYIO OyMary) u MepBbIM JepkaTesneM (IepBOmproOpeTaTesieM) 3Ton
Oymaru. Tak, MOJDKHHK IO IIEHHOM Oymare oOs3yeTcs mepBoMy IIpHoOpeTraTesto
(KpenuTopy), B HEKOTOPBIX CIydasx MO ero Mpukasy (eciiu 1ieHHas Oymara opaepHas)
YIUIATUTh KOHKPETHYIO CyMMY JACHET WIHM IPEAOCTAaBUTh APYro€ UMYILECTBO Yepes3
omnpenesieHHoe BpeMsa. UToObl IieHHasi Oymara mepenuia K 3TOMYy MpUOOpeTaTernto,
HEO0OXOAMMO COIJIaCHe€ NEPBOro MpuoOpeTaTesis Ha MNPEAJIOKEHHE YIUIATUTHh €My
4yepe3 OIpPEAENIEHHbII CpPOK KOHKPETHYK0 CYMMY JE€HEr WIM MpeAOCTaBUTh
ONpEJEICHHOE UMYILECTBO, T.€. OJHOCTOPOHHEH BOJM JIOJDKHHUKA HEIOCTaTOYHO,
YTOOBI BO3HUKJIO 0053aTeNbCTBO MO LIEHHOW Oymare. HeoOxonumbl Ha 3TO BOJS U
BOJICU3BSBIIEHUE CO CTOPOHBI KpeAauTopa (MEepBOro Jepkarens, MEepBOro,
npuoOpeTaresnisi), KOTOPbIM COTJaIaeTcsl C MPEAoKeHUEM JODKHHUKA (PeMHUTEHTA)
OpUHATH, OyMary Ha ero ycjioBusiX. Takum o0pa3om, B OCHOBE Oymaru JIEKHT
JIOTOBOP.

XapakTepusys JOTOBOP MEX]y JODKHUKOM U KPEAUTOPOM Mo Oymare, MOKHO
OTMETHTH CIIEAYIOIIIEE:

1. OO0s3aHHOCTh JOJDKHHMKA MO 3TOMY JOTOBOpPY I€pelaTh MMYIIECTBEHHBIC
npaBa Ha OyMmary, peaiu3alnus KOTOPBIX B TMOJdb3y JAepiKaTeis BO3Jjaraercs
HENOCPEICTBEHHO Ha HETO.

2. IIpaBo mepBoro npuoOperaresns 3aKI0YaeTcs B MPUHATUM ATOM Oymaru u
TpeOOBaHUM HCIOJHEHUS 3TOW Oymarm.

JloroBop Mex1y AOKHUKOM U JiepKaresieM OyMmMard MIpescTaBisieT co0oit
OJIHOCTOPOHHE OOS3BIBAIOIIMN JOTOBOP, @ C yYETOM TE€X OTHOUIEHUH, KOTOphIE
OCTAIOTCSl B TEHU M pacCMaTpUBAIOTCS B KAUY€CTBE MPABOBOM MPEANOCHUIKH, SBIISIETCS
JIBYXCTOPOHHHM.
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Jliist Toro 9ToOBI Oymara moposkaana Kakue-Tu00 I0pUANIeCKUe MOCIeACTBUS,
HEOOXOJMMO TMPUHATHE €€ KpeauTopoM (mepBompuolOperarenem). Tonbko ¢ 3TOro
MOMEHTA JOTOBOP MEXIY JOJDKHUKOM U KPEIUTOPOM MO OyMare MOXKHO CUHMTaTh
3aKJTIOUYCHHBIM, CJIEJIOBATENIbHO, €0 HY>KHO MPU3HATh PEabHBIM.

OTHoIICHUsT MEXAY HWHAOCCAHTAMU JJIS OPJACPHBIX IIEHHBIX OyMar MOIKHO
TaK)K€ 0XapaKTEepHU30BaTh KaK JIOTOBOP MEXAY IBYMs YYaCTHUKAMH OTHOUIECHUH IO
HeHHbIM Oymaram. [IpuHsiB Oymary, MHIOCCAT COTJIAIIAETCS C YCJIOBUSIMH 3TOTO
JIOTOBOpPA, T.€. BBIpAKAeT AakKIENT Ha MPEeMIOKEHHE MPEeAbIAYIIEro HHAOCCAHTA.
VYKa3zaHHBIII ~ JOTOBOp  CUMTATh JIBYXCTOPOHHUM, BO3ME3JIHBIM, pPEaJIbHBIM.
OO0s13aHHOCTH MHJIOCCAHTA T10 ATOMY JIOTOBOPY CJEAYIONIAs: B Cydyae HEHCTIOTHEHUS
OyMaru oH 00s513aH OCYIIECTBUTH 9TO MCIIOJIHEHHE 3a TJIABHOTO JIOJDKHUKA 0 Oymare
— omuTteHTa. CrenoBaTesbHO, MPABOBOE TOJOXKEHHE HWHIOCCAHTa IO OpACPHOMN
IIEHHOW OyMare aHajJoTM4HO mopyuutTento. MHIOccaHT, Kak U MOPYYUTENh, UMEET
paBo perpecca K 00si3aHHBIM 10 Oymare nuuaMm. Ho B oTivuue OT mOpy4yuTens,
KOTOPBIM, €CIM WHOE HE YKa3aHO B 3aKOHE WJIM JOTOBOPE, OTBEYAET B IOJIHOM
0o0beMe 3a HCTOJHEHHE 00s53aTeNIbCTBA, MPABO Perpecca MHIOCCAHTa OTPaHUYEHO,
MOCKOJBKY OH MMEET IMpaBO OOpaTUTh CBOW perpecc TOJBKO TMPOTHUB TeEX
HaJmnucaTesel, KOTopble 00S3bIBalOTCA 110 EHHOM Oymare.

Bwmecte ¢ TeM oOs3aTenbcTBa Mo Oymare MeEXay OTIEIbHBIMH YYacTHUKAMU
HEJb3d paccMaTpHUBaTh KaK OJHO-, ABYXCTOpPOHHEE 00s3aTeNbCTBO, OCHOBAaHHOE HA
noroBope. Tak, B HEKOTOPBIX ClIydasX 0053aTe€IbCTBO CO3AAETCS OJHOCTOPOHHEH
BOJICH JOJDKHHMKA HE3aBUCHUMO OT BOJIM KpeauTopa. s mpuMepa MOKHO MPUBECTH
OTJICJIbHBIE BEKCEIbHBIE OTHOIIEHUA. OTHOIICHMS, CKIIABIBAIONIUEC MEXKIY
BEKcelle/laTelleM W HHJOCCaHTaMHu (KpoMme TIepBOro MpHOOpeTarens), HeIb3s
Npu3HaTh JOrOBOpHBIMHU. B 3TOoM ciiyyae Bekcernemarenb oOs3yeTcss B
OJTHOCTOPOHHEM TIOPSIKE Tepes JF0ObBIM MHIOCCAHTOM OIUIATUTh BEKCENb JTI000MY
Uiy, KOTOpoMy OyJleT mepenaH Bekcelnb. KpoMe Toro, aBalib, COBEpIICHHBIA Ha
BEKCelle, MO OO0IeMy MHEHHIO, TaKXe SBISETCS OMHOCTOPOHHEW CHCIKOW W
BO3HHUKAET TOJBKO B CHJIYy OJHOCTOPOHHErO MOPYUYUTENIbCTBA aBaJMCTa MPOU3BECTH
MJIaTEX 32 KOTO-IM00 U3 00SI3aHHBIX JIUI] IO BEKCEJIIO U T.J.

B alcTpakTHBIX 00s3aTeNbCTBaX MO IIeHHOM OyMare mpeoOnagaroiee
3HaYCHUE HUMEEeT BOJsSI KaK JOJDKHMKA, TaKk M Kpeauropa. Bons mnepBuyHa 1o
OTHOILIEHHUIO K BOJIEU3BABICHUIO. TONIBKO MPU COBMAIEHUU ABYX JAOIOBAPUBAIOLINXCS
BOJIb BO3HUKaeT 00s3aTeNbCTBO MO ILeHHOM Oymare. ClieoBaTeIbHO, TaKOe
00513aTE€IBCTBO JAOTOBOPHOE, 3HAYUT, OCHOBAHUEM IPOUCXOXKIACHUS LIEHHOW Oymaru
ABJISIETCSL IOTOBOP, @ HE OAHOCTOPOHHSASI BOJS JOJDKHHMKA (SMHUTEHTA) MO LIEHHOMN
Oymare.

Tonpko mnpenbsiBieHue Oymaru JaeT BO3MOXHOCTb ONPEAEIUTh HCTUHHYIO
BOJIIO YYACTHUKOB 00513aTENIbCTBA 110 LIEHHOU Oymare.

I'naBa 3 «AOcTpakTHble 00f13aTeJIbCTBA B TIPAaXKIAHCKOM 000poTe»
noCBsIIIaeTCsl a0CTPAKTHBIM 00s3aTENIbCTBAM B POCCHUICKOM TPaXAAHCKOM IpPaBeE.

B nepBom mnaparpage «OtaenbHble a0CTpaKTHbIE 00s3aTEJbCTBA B
rpakJIaHCKOM IpaBe» UCCIEAYIOTCS OT/IeJbHbIE a0CTpPaKTHbIE 0053aTEIbCTBA.
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OpauM U3 aOCTPaKTHBIX 00S3aTENbCTB SBISETCS O0S3aTENBCTBO MO HECCHH.
Hu B nmoktpuHe, HU B MpPaBONPUMEHUTEIBHOW MPAKTUKE HET €AUMHOTO B3IJIsAa Ha
IIPaBOBYIO MPUPOJY U CYLIHOCTh Lleccuu. bosee Toro, He BbIpabOTaHO MHEHUS CpEU
CHEMAIKMCTOB U MPAKTHUKOB B TaKOM BOIIPOCE, SIBJISIETCS JIM LIECCHsl aOCTPAaKTHBIM
WIM MaTephallbHbIM 00s13aTenbcTBOM. CyneOHasi MpakThKa OYeHb MPOTHMBOPEYMBA,
MOPOI0  B3aMMOMUCKJIIOUaIa. B nuBHINCTHKE CynIECTBYET 3 B3IIsia Ha LIECCHUIO:
IECCUsl — MaTepualbHOE O00s3aTENbCTBO; IeCCHs — abCTpakTHOE O00sA3aTENbCTBO;
[[ECCUsl — CMEIIAHHBIN BUJ 00513aTEIbCTBA, T.€. MOXKET OBITh KaK Kay3albHbIM, TaK U
ABTOp pazzieisieT TOYKY 3pEHHs IPaBOBEAOB, OOOCHOBBIBAIOUIUX CHENIKY YCTYIKH
(meccun) Kak aOCTPaKTHYIO.

Poccuiickast rpakgaHckasi IOKTpHMHA HE JIa€T OKOHYATEIIbHOTO OTBETa IO
pa3JIMYHBIM OTHOIIEHUSIM LiecCUU. J[0CTaTOYHO OTMETUTh, YTO CIHEHHAIUCTBI HE
NPUILLIM K €IMHOMY MHEHHUIO O MPeIMETe JOrOBOPa LIECCUU, MOMEHTE COCTOSIBILIEHCS
YCTYIIKH, BO3MOXHOCTH YCTYIIKM YacTH OCHOBHOIO TpeOOBaHMS U T.J. OITO
CBA3BIBAETCS NPEXKJE BCEr0 C HEAOCTATOYHBIM HCCIEAOBAHMEM B OTEUECTBEHHOU
YaCTHO-IIPAaBOBOM JIUTEpaType BOIPOCOB MPABONPEEMCTBA.

B poccuiickoi Hayke TpakKHaHCKOTO IpaBa JIOMUHUPYET TEOPHS, COrJIACHO
KOTOpPOM B IIECCMM MPOMCXOAMT 3aMeHa KpeauTopa. [Ipoiuecc 3ameHbl cTaporo
KpEIUTOpa Ha HOBBIM aBTOpaMU BOCIPUHUMAETCS IO-Pa3HOMY: B OJHOM CIlydae
LIECCHUsl €CTh CHeJIKa (JOroBOp); B APYrOM — IIECCUSI HE CAaMOCTOSATEIbHBIN JOTOBOP, a
JIOTOBOP KYIUTU-TIpOJIakKu TpaB (Ha ocHoBaHWU CT. 454 1. 4 'K P®) nmubo MeHs!,
napenusi, (aKTOpPHHTa; B TpeTheM — TpeOyeTcss Haludue OCHOBaHUsS lieccuu. B
JUTEpaType UMEIOTCS U UHbIE TOUKU 3PEHUS Ha LECCHIO.

[IpeobOnamaronmum B TPaKTUKE apOUTPAKHBIX CYJIOB SIBISICTCS TMPU3HAHUE
TOTO, YTO B PE3YyJIbTaTE LECCUN IPOUCXOIUT IIEpEMEHA KPEAUTOPA.

Ileccust B uncTtoM BUAE SBIsIETCS aOCTPAKTHOW CHEIKOW, HO B OTJIHYUE OT
npeo0IaiarIero MHEHHsI, CYUTAETCs], YTO causa B LECCUU HE UIPaeT KaKyro-Inbo
CYIIECTBEHHYIO poJib. [Ipy NpU3HAHMM OCHOBAaHMSI UECCUM HEIACHCTBUTEIHHBIM
LECCUsl HE MOXKET MNPU3HABAThCA HENEUCTBUTEIbHOM M TMOPOXKAAECT HOPUIUYECKHE
MOCJIEJICTBUSA 111 CTOPOH. Tako BBIBOJ ClIEAYyET U3 HOpM cT. 382, 385, 386 'K PO.

AOCTpaKkTHbIE CIEJIKA OTAENEHbl OT IMPAaBOBOTO OCHOBAaHUS W OCTAIOTCS
JNEUCTBUTENBHBIMU NPHU  HEAEHCTBUTENBHOCTH MPEAUIECTBYIOIIEH  Kay3aJbHOU
caenku. Ecnam mpepmiecTByromiasi caenka MO KaKOMY-JIHOO OCHOBaHUIO Oyjer
IpU3HaHAa  HE3aKOHHOM, TO I BOCCTAHOBJIICHUS  HApYLICHHOIrO  MpaBa
3aMHTEPECOBAHHBIM  JIMIIOM MOXHO MPUMEHUTh HOPMBI HEOCHOBATEIHHOTO
oOorarieHus.

CoBpeMeHHBII TpaxJAaHCKUM 000OpOT Bce Oojiee MEHSETCS B CTOPOHY
aOCTPaKTHBIX CJEJIOK, YTO MOXHO TIPOCIEAUTh B COBPEMEHHOM POCCHUHCKOM
rpaxxgaickoM npase. Kak mnosaraer aBTOp, OOJIBIIMHCTBO KOHCEHCYaJIbHBIX
JOTOBOPOB B POCCHIICKOM TIpaKJaHCKOM IIpaB€ MOKHO paccMaTpHUBaTh Kak
a0CTPAKTHBIE CACIKH.

Jns npumepa Bo3pMeM Kyrutto-nipojaxy. Cornacuo n. 1 cr. 454 'K PO no
JIOTOBOPY KYIUTU-TIPOJIaXKU OJIHA CTOpPOHa (MpojaBell) o0s3yeTcs nepefaTh Belllb B
COOCTBEHHOCTb JIPYTrOM CTOPOHE, a MOKyHaTedb O0s3yeTcsl MPUHATh 3TOT TOBAap H
YVIUIATUTh ONpENEJICHHYI0 JCHEeXKHYI0 CcymMmy (dkBHUBajieHT). I[IpaBooTHolieHue
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KYIUTU-TIPOIAXKH  SABJISIETCS  CJOKHBIM M COCTOUT U3 JBYX MPOCTEHIIUX
MPaBOOTHOIIICHUI: MPABOOTHOIIEHUE IO Mepeiade ToBapa (KPeAUTOp — MOKYMaTeNb
TOBapa, MOJDKHUK — MpOJaBel] TOBapa) WM MPABOOTHOIIEHHWE IO OIUIaTe ToBapa
(KkpeauTop — mpoJIaBel] TOBapa, JOJKHUK — MOKYNaTelb TOBapa).

[Ipn anammze mnonoxenuit cr. 456 ['K P® MOXHO yCTaHOBHUTH 4TO,
HE3aBUCUMO OT TOr0, OIUIaTHJI TMOKyMaTedb TOBAp YACTHMYHO WJIM MOJTHOCTHIO,
npojasel; o0s3aH IepeAaTb TOBap, W IMOKYyIaTedb BIpaBe TPeOOBAaTh MCIOJIHEHUS
nepenayn ToBapa. (CrenoBaTenbHO, HAMUIO a0CTpakTHAs CHAENKa: KpeIuTop
HE3aBUCUMO OT OCHOBaHMSA BIpaBe TpeOOBaThb OT JOJDKHHUKA UCIOJHEHUS
00s13aTeNIbCTBA U 3TO 00S3aTEIIBCTBO SABISIETCSI a0CTPaKTHBIM.

O0s13aTenbCTBO TOKyHATEeNsl Tak ke oOjagaeT Mpu3HAKaMu abCTPAKTHOTO
MOCKOJIbKY, B cuity 1. 1 cr. 454, n.1 ct. 484 'K P® mponasen BnpaBe TpeboBaTh
OIUIAThl TOBAapa, XOTS, BO3MOKHO HA MOMEHT TaKoro TpeOOBaHUSI TOBap HE MepeaaH
nokymnarento. Kak Ham mpencraBisieTcs, MPaBOOTHOIICHUE KYILIU-MPOJAXKH MOXKHO
pacwiIEHWTh Ha JBa MPOCTEHIIMX NPaBOOTHOIIEHHS — oOs3arenscTBa. Kaxmoe
0053aTeIbCTBO MOKHO paccMaTpuUBaTh Kak abCTpaKTHOE 0053aTeIbCTBO, OCHOBAHHOE
Ha OJIHOCTOpPOHHE oOs3bIBaroIieM aoroBope. Cieayer 3aMeTUTh, YTO YKa3aHHOE
MOJIOKEHUE MPUMEHUMO, €CJIM UHOE HE YCTAaHOBJIEHO 3aKOHOM WJIM JIOTOBOPOM.

B wunTepecax rpaxmaHckoro o000poTa, Kak TIojlaraeT aBTOp, B paszjele
«Kymng-ponaxa» kak o0lee MpaBWIO JIOJDKHA OBITh OTpakeHa aOCTPaKTHOCTh
CAENKH KYIUTU-TIPOJAXH. DTO MO3BOJISET MPOAABIY ObITh YBEPEHHBIM B TOM, YTO OH
BCErJIa MOJIYYHUT JIEHbI'U 3a CBOM TOBap, a MOKYIATEIO — B MOJyYEHUU TOBApa.

Kak cunrtaer nuccepTaHT, OTACIbHBIE OTHOIICHHS MEXKIY YYaCTHHUKAMU TapH
U UTP TaK)Ke MOXKHO paccMaTpuUBaTh Kak a0CTpaKTHBIE, TaK U Kay3ajJbHBbIC.

Ha rpaxxganckre mpaBOOTHOIICHUS IO UTPAM U Mapu PACIIPOCTPAHSIOTCS BCE
HOPMBI 0053aTEIBCTBEHHBIX MPABOOTHOIIEHUN, BKJIIOYas, B YAaCTHOCTH, MpaBUia
HEJIOMYCTUMOCTHU OJIHOCTOPOHHETO OTKa3a OT UCIOJIHEHUSI 00s3aTENbCTB, MOPSI0K U
NPUHLUNBl  UCHOJHEHUsI 00A3aTENbCTB, IMEPEMEHY JIMI[ B 0053aTelIbCTBAX,
OTBETCTBEHHOCTh 3a HapyIllIeHHE O00A3aTEIbCTB, OOECICUCHHE MCIOIHEHUS W
peKpalieHne 00s13aTeabCTB.

Hapymenue 0053aTebCTB, BHITEKAIONMIUX W3 OpraHU3alliy Urp U Hapu WIA U3
ydacTuss B HHX, HE TMOPOXKIAET KAKOro-TMOO OXPAaHUTEIHHOTO T'pakIaHCKOTO
IIPABOOTHOIICHHUS, COACPKAHUEM KOTOPOro ObLIO OBl MpaBO Ha OOpallieHue B Cy]l 3a
3alIMTON HAPYIICHHBIX CYOBEKTUBHBIX MpaB. Mexly Y4aCTHUKOM M OpraHu3aToOpOM
UTp W Tapu B 3TOM CiIy4ae BO3HUKAET, KaK HAM MPEACTABISIETCS, MAaTepUaIbHOE
00513aTEIBbCTBO.

TpeOGoBanuii BO3BpaTa MPOUTPAHHOTO MO OOIIEMy MpaBUIy BOOOIIE HE
BO3HUKAET, HO, BOBHUKHYB (B Ciy4asx, npeaycMoTpeHHsix cr. 1062 I'K P®), onu
BCerja mojajiexar CcyJaeOHOM 3aluTe, MNOCKOJIbKY MMEET MECTO HapylleHue
OXpaHSEMbIX 3aKOHOM TpaXxJIaHCKUX TMpaB W HUHTEpecoB. B »sToM chydae
00s3aTEIBCTBO  MEXKAY YYaCTHUKOM W OPTaHW3aTOPOM  TaKXKe  SBISETCS
MaTepUalibHbIM, TOCKOJIbKY HMEETCs COOTBETCTBYIOIIIEE OCHOBaHHUE JIsi
BO3HUKHOBEHUS 0053aTEIbCTBA.

CymiecTByeT rpynmna urp, KOTOpble MOPOXKIAIT 00s3aTelIbCTBA IO BbIJaue
BBIMTPBIIIA, TTOAJIeKamue cyneonon 3ammure (1. 1-3 ct. 1063 I'K).
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B cnyuyae HencronHEHUS OpPraHU3aTOPOM UTP 3TON OOS3aHHOCTH BBHIUTPABIIIHIMA
YYaCTHHK BIIpaBe TPEOOBATh OT OPTaHHW3aTOpPa WP BBHIMUIATHI BHIUTPHINIA, & TAKXKE
BO3MCIIICHUS YOBITKOB, NPHYMHCHHBIX HApPYIICHHUEM JOTOBOPA CO CTOPOHBI
opranu3aropa. UMEHHO 3TO TpeOOBaHWE Y4YaCTHUKA WIPBI U SBISACTCS OJHUM U3
MOJIeKAIUX CyAeOHOM 3amuTe TpedoBanuii coriacHo cT. 1062 T'K.

[To HameMy MHEHHUIO, 003aTEIbCTBEHHBIE TPABOOTHOIICHHS], BOSHUKAIOIIUE B
Urpax ¥ Tapu, MOXHO TOJApa3JeIUTh Ha aOCTpaKTHbIE U  Kay3ajbHbIC
(mMaTepuanbHbie). B cBOw ouepenb, abOCTpakTHOE 0053aTEIBLCTBO MOXKET OBIThH
OCHOBAHO TOJIbLKO Ha OJHOCTOPOHHEM OO€IaHWM WM Ha OJHOCTOPOHHE
00SI3BIBAOIIIEM JOTOBOPE.

C y4eroM TOro, 4TO 0053aTE€NhCTBA, BO3HUKAIOIINE B UTPax M MapH, MOTYT
ObITh KaKk aOCTpaKTHBIMHU, TaK U MaTepUATBLHBIMHU, OHU TMO-PA3HOMY JIOJDKHBI OBITH
yperyJIMpOBaHbl HOpPMaMU IpaBa (€CJIM YYaCTHUKY UTPHI WIH Mapy MPEA0CTaABIIICTCS
cyneOHas 3aIuTa).

AOGcTpakTHOE 0053aTENHCTBO, IO MHEHUIO aBTOPA, BBITEKACT U3 HOPMHI II. 2 CT.
572 'K PO, cormnacHo KoTOpoii obOelanre 6e3B03Me3HO TiepeaaTh KOMY-JIU00 Belllb
WIM HMMYLIECTBEHHOE IMPaBO JUMOO OCBOOOAUTH KOTO-IMOO OT HMYIIECTBEHHOM
00s13aHHOCTH (OO€IIaHue JapeHHs) MPU3HAETCS JOTOBOPOM JApECHHUS M CBS3BIBACT
oberapiiero, ecnd obelianue caeilaHo B Hamiexamen dopme (m. 2 cr. 574) u
COJIEPKUT SICHO BBIpR)KCHHBbIE HAaMEPEHHUsl COBEPIIUTH B OyayiieM Oe3BO3ME3IHYIO
nepenayy  BEUIM WM MpaBa KOHKPETHOMY JHUIy JMOO OCBOOOJMTH €ro ot
UMYIIECTBEHHOW 00s3aHHOCTH. CIleoBaTEeNbHO, MEXIY TapUTelIeM U OJapsieMbIM
BO3HMKAeT aOCTpakTHOE  00s3aTeNbCTBO, OCHOBAHHOE HA  OJHOCTOPOHHE
oOsi3pIBarolieM JoroBope. OnmapsieMblii  BrpaBe TpeOOBaTh OT MAPUTENs, B CHILY
TOJIBKO OJHOTO OOCIIAHMS TOCJIEIHET0, UCIIOTHEHUS OOCHaHHOTO, YTO CXOJHO C
MPABOBBIMH TIOCJICACTBUSAMHU CTHUIYJISAIIMA B PUMCKOM IIpaBe.

AOCTpakTHBIM 00S3aTE€JILCTBOM, KaK IIOJaraeT aBTOp, SBISETCS TakKkKe
NpU3HAHUE OMpeeieHHOro ¢dakra (K MpuMepy, MpU3HAHHUE J0JTa, 00sS3aHHOCTH
COBEpIIAThH ONPEACIICHHBIE CICIKHU U T.I1.). JlaHHO€ MHEHUE MOXHO 00OCHOBATh CT. 8
I'K P®. Kpome toro, cormacHo n. 2 cr. 68 I'TIK P®, npusznHanue CTOpOHOI
00CTOSTENBCTB, HA KOTOPBIX Apyras CTOpPOHA OCHOBBIBACT CBOM TPEOOBAaHUS WIIH
BO3paXEHUSI, OCBOOOXIACT TMOCIEIHEro OT HEOOXOJUMOCTH  JOJKHUKOM
JOKa3bIBAHUS ATUX 0OCTOSTENbCTB. Clie0BaTeNIbHO, NMPU3HAHKUE AOJTra WIM HMHOTO
dakra mopoknaer adCTpakTHOE 00s3aTeIbCTBO, B CHIY KOTOPOTro OOS3aHHOCTH
JOJDKHUKA COBEPIIATh Kakue-THOO JEWCTBHS, BO3JEPKATHCA OT COBEPIICHUS
JIEUCTBUIN B TIOJIb3Y KPEIUTOPA BO3ZHUKAET B PE3yJIbTaTe TOJBKO OJHOTO MPU3HAHMS,
HE3aBUCUMO OT TOT0, UMEETCS JIN KaKOe-TMOO OCHOBAHUE JJIS STOTO.

Kak mnpencraBnsieTcsi, aGCTpakTHOE 00S3aTEIHCTBO BO3HHUKAET TaKXKe IIPH
pacyerax no akkpeautuBy. CorsmacHo HopMmam cr. 867 I'K P® mpu pacyerax mo
aKKpEeIUTUBY OaHK, JCUCTBYIOIIMK IO TMOPYUYCHHUIO IUIATEIBINNKA 00 OTKPBITUU
aKKpEeIMTHBAa W B COOTBETCTBHUM C €ro yKazaHuem (OaHK-DMHUTEHT) O00s3yercs
MPOM3BECTH IIATS)K TOJIYYaTeNt0 CPEICTB WM aKKPEAUTHBA, AKICTTOBATh WIIH
y4ecTh TIEPEBOJHOM BEKCeNIb JIMOO JaTh IOJHOMOYHE JpyromMy OaHKy
(ucnosiHsitoIIeMy OaHKY) MPOU3BECTH IUIATEK MOJY4YaTeII0 CPEJCTB WU OIUIATUT,
aKILeNToOBaTh WJIM Y4YeCTh MEepPeBOJHON Bekcenb. [lo MHeHHMIO aBTOpa, B JaHHOM
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CIydae CKJIAIbIBacTCs aOCTpPaKTHOE OO0S3aTEIBCTBO MEXAY MOJIydaTesieM CpPECTB
(KpemuTOpoOM) W MCHOJHSIONMM OaHKOM (JOJKHUKOM), TOCKOJIBKY TMOJIydaTellb
CpEICTB BIIpaBe TPeOOBATH OT KPEAUTOPA MCIIOTHEHUS 10 aKKPEIUTHBY HE3aBHCHMO
KaKoro-au6o ocHoBaHus. Kpeautopy gocratouHo o0patuthesi B 0aHK ¢ TpeOOBaHUEM
00 omaTe MO aKKPEAUTUBY, ITIOCJIE 4YEero HacTynaeT oOOsS3aHHOCTh OaHKa TIO0
OCYIIECTBJICHUIO TJIaTEeXa.

AOGCTpaKTHBIH XapakTep IPEICTABIISAIOT TaK¥Ke 00s3aTeNbCTBA
MOPYYHTENIbCTBA U OAHKOBCKOM rapaHTHUH.
Bo BTOPpOM mnaparpade <«3ammura J00pPOCOBECTHOM CTOPOHBI B

a0CTPAKTHBIX 00513aTeJbCTBAX) PACCMATPUBAETCS OJIHA U3 CEPhE3HBIX MPOOJIEM B
IpaXKJaHCKOM IIpaBe - 3alIMTa IPakIaHCKUX IPaB.

3ammTa rpakJJaHCKUX IPaB, B TOM YHUCIIE MpaB JOOPOCOBECTHOIO KpeauTopa
a0CTpaKTHBIX 00S3aTENbCTB, — OJHA M3 BAXKHEWILIMX KAaTETOPUWA TI'PakJaHCKOrO U
IPaKJaHCKO-IIPOLIECCYAIbHOTO TIpaBa, MCCIEJOBAHUE KOTOPOM IMpEANosaraer, B
CBOIO OY€pellb, BBIACHEHHE COACP’KAHUS W COOTHOILIECHHS psAa B3aMMOCBSI3aHHBIX
MOHSTHUH, K YUCITy KOTOPBIX, B IEPBYIO OUEPEb, OTHOCUTCS CaMO MPABO Ha 3aIIUTY.

[IpaBa 10OpOCOBECTHOrO MPHOOPETATENE UMEIOT MPUOPUTETHYIO 3aUTy. OT
100pPOCOBECTHOIO MPUOOpeTaTeNsi He MOTyT ObITh UCTPEOOBaHbI LIEHHbIE OyMaru Ha
IPEIbSIBUTENSA, COOTBETCTBEHHO, JOOPOCOBECTHBIM MpPHOOpPETATENh MOJIb3YyeTCs
aOCOJIIOTHOM TIpaBOBOM 3amuToi. lIMeHHble I1IeHHbIE OyMaru MOTyT OBITh
UCTpeOOBAaHbl NIPU YCIOBUHU, YTO UMYILIECTBO YTEPSHO COOCTBEHHUKOM, WIH OBLIO
MOXUIIIEHO Y HEro, WJIM BBIOBUIO U3 €ro BIAJACHUS JPYTMM IyTEM IMOMHMO €ro BOJIU
(ct. 302 TK P®). [lo HameMy MHEHHIO, JAHHOE TMOJIOKEHUE 3aKOHA MOMKHO
peayin3oBaTh TOJBKO B cllydae, Korga (akT XUIIEHUS LEeHHOM Oymaru Ha
OpEeIbsIBUTENA, WIM YyTpaThl, WM BBIOBITHS HHBIM 00Opa3oM OyaeT J0Ka3aH B
YTOJIOBHOM IOPSIIKE.

[Ipumenenne cr. 302 'K P® k ciaydyasm mpuoOpeTeHuss MMEHHBIX IICHHBIX
Oymar o3Ha4aer, 4yTo JOOPOCOBECTHBIH IpHOOpeTaTeslb MMEHHOW LIEHHON Oymaru-
JOKyMEHTa HE TOJIb3yeTcsl aOCOJIIOTHOM MpaBOBOM 3alIMTON, OH HE 3alUIIEH OT
BUHJIMKAILIMM, €CJIM OHA BBHIOBIBACT U3 BIAJCHHUS COOCTBEHHMKA WIH JIULA, KOTOPOMY
nepenaeTcs BO BJIaJIEHUE TOMUMO UX BOJIH.

I'K PD He comepXHT CHeLUaJIM3UPOBAHHBIX HOPM, IOCBSLICHHBIX 3allMTE
npaB JI0OPOCOBECTHOTO MpuoOpeTaTens HeHHbIXx Oymar, a c¢r. 302 'K P® Tonbko
KOCBEHHO KacaeTcs JaHHOW mpoOiemsl. BBuay Toro, 4ro neHHsle Oymaru (B TOM
yuciie Oe3qoKyMeHTapHble) Ha ocHoBaHuu cT. 128, 130 TK PO, a Takxke B
COOTBETCTBHUM C TpEIIaraéMbIM IOAXOJOM IPHU3HAIOTCA BEIIAMHM, HAa HHUX
pacnpoCTpaHsoTCs MpaBuia IPakJaHCKOTO 3aKOHOJIAaTEIbCTBA O BEIaxX B TOM Mepe,
B KaKoill OHU HE MPOTUBOpEYAT OCOOEHHOCTSIM (UKCALMU IpaB Ha Takue LEHHbIE
Oymaru.

B poccuiickom 3akoHOomaTenbcTBe 3akperuieH npuHnun «Hand muss Hand
wahren». Ct. 302 'K P® comepxut orpannyeHus] BUHIUKALUU: Y T0OPOCOBECTHOTO
BO3ME3HOTO MOKYIATEeNsl UMYILIECTBO HE MOXKET ObITh UCTPEOOBAHO B Cllydyae, €Ciu
OHO BBIOBIBAET U3 BJIAJCHUS COOCTBEHHUKA TOMHMO €r0 BOJIH.

[lo muenuto aBTOpa, ObUIO OBl ymecTHO JonoiaHuTh cr. 302 T'K P®
IOJIO)KEHUEM O TepexoJe K  J0OpOoCOBECTHOMY  MpUOOpeTarenato  Mpasa
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COOCTBEHHOCTH B CITydasx, KOI/la BUHUKALMs HEBO3MOXHA; JJIS 3allUThl HHTEPECOB
T00POCOBECTHOTO MPUOOpETATENs CIeIyeT Ha 3aKOHOAATEIbHOM YPOBHE UCKIIOYHTD
BO3MOXHOCTh IMPUMEHEHUS IMOCIEICTBUM HEACHCTBUTENBHOCTU CIEIKUA B CIIyyasx,
KOTJla BUHJIMKALIMS UMYIIIECTBA HEBO3MOXkKHA 1o cT. 302 ['K PO.

B maparpage tperbem «McmosHeHHMe M NpeKpalieHHe Aa0CTPAKTHBIX
00513aTe/ILCTBY» U3JIAraloTCsl BOMPOCHI UCTIIOJHEHUsST M MpeKpanieHus: aOCTpaKTHBIX
00513aTENbCTB.

AOGcTpakTHOE 0053aTE€NBCTBO, KaK W JII000€ Jpyroe Tpa’kKJaHCKO-IIPABOBOE
0053aTeNIbCTBO, MPUKPHIBAECTCS B CBSA3M C HAJJICKAIIUM UCIIOJIHEHHEM 0053aTebCTB
cTopoHamMu. Bo-TiepBBIX, UCTIOJHEHNE 00s3aTEIbCTBA MPEKPAIIACT B OJTHUX CIIydasx
caMO MaTepHaJbHOE MPaBO, KAK-TO: MPABOOTHOLIEHUS [0 IepeJadye MMYIIECTBa,
BBIMIOJIHEHUHU paboThl, yImjgaTe JAeHer W T.aI., - JHUO0O BO3AEPKHUBAETCS OT
ONpEJEICHHOr0 JAEeUCTBUS. BO-BTOpPBIX, B CBSI3M C MCIOJHEHUEM 0053aTeIbCTBA
pacTopraeTcsi MaTepuajJbHOE IpaBO Ha TpeOoBaHUS Kpeautopa. B-tperpux, w3
IPKJAHCKOIO 000poTa BBIOBIBAET CHENKA, KOTOpass SBISAETCA OCHOBAaHHUEM
KOHCEHCYaJIbHOT'O IPakJIaHCKO-IIPAaBOBOT0 003aTENbCTBA.

OgauM  u3 1poOenoB TIpakIaHCKOTO 3aKOHOJATENbCTBA  SIBISIETCS —
OTCYTCTBUE JIETAJIbLHOIO TOHATHS  aOCTPaKTHOro 00s3aTeIbCTBA U OTCYTCTBHE
BBIJICJICHUS €ro M3 JPyrux o0s3arenscTB. B cBsA3M ¢ 0coObIMH CBOMCTBaMU
abCcTpakTHbIE 00s13aTEIBCTBA B OTACNIBHBIX CIIy4asX UMEIOT KOPEHHbIE OTIUYUS B
CpPaBHEHUU C MaTepUATbHBIMU B MCIIOJIHEHUH 00S3aTE€NbCTB, B JIPYTUX - OTJCIbHBIC
HopMmbl (T1aBa 22 'K PO) («ucnomHnenne o0s3aTeNbCTBAY») HEBO3MOKHO MPUMEHHTH
K abcTpakTHBIM 00s13aTenbcTBaM. K cokaneHuto, B IpaBONMPUMEHUTEILHON MTPaKTHUKE
3TO OOCTOSITENILCTBO NMPAKTUUECKH HE YUUTHIBACTCS.

Jlanee octaHOBMMCS Ha Croco0ax MPEKpaImleHus MPOCTEHINX aOCTPaKTHBIX
00s3aTenbCTB  (KyIUIM-nipoaxu). s mpumepa BO3bMEM OTHOILEHHE IPOJaBell-
MOKyTaTellb, KOTOPOE OCHOBAHO Ha JOTOBOPE KYIUIU-NPOAAXH. ITO OTHOLIEHUE, KaK
HaMH YKa3bIBaJIOCh BBIIIE, SIBISETCS aOCTPAKTHBIM B OMPEACNCHHBIX CIydasx, OHO
NPEeKpaIlaeTcs TOJbKO B CBSI3M C HAAJIEKAIIUM HCIOJHEHUEM CBOMX 0053aTENbCTB
nokymnareneM (nopkHuKoM) (cT. 309 T'K P®). To ke camoe MOXHO cKazaThb 00
a0CTpaKTHOM 00s3aT€IbCTBE, YYAaCTHUKAMHM KOTOPOTO SBJISIFOTCS IOKYyHaTelb
(kpenuTop) U mpojasel] (IOJDKHHUK). ITO 0053aTeNbCTBO TAKKE IMPEKPAIlIaeTCs B
CBSI3M C HCTIOJTHEHUEM CBOMX 0053aTeNbCTB MPOJIABIIAMH.

Hopwmer cr. 311 'K P® 00 ucnosHeHnu o00s3aTEIbCTBA IO YacTAM HE B
MOJIHOM O0BhEeMe, Ha Halll B3TJISiJ, MPUMEHUMBI K aOCTPAKTHBIM 0053aTE€IhCTBAM 10
LEHHbIM OyMaram.

JlocpodHOe uCIoJIHeHHE 00513aTeNnbCTBa, peaycMoTperHoe cT. 315 'K PO, ne
XapakTepHO Juisi a0CTpPaKTHBIX 0053aTENbCTB, TMOCKOJIBKY B aOCTPaKTHBIX
00s3aTeNbCTBAX BCErJa CYLIECTBYET CPOK MCIIOJIHEHMS 0053aTeNbCTBA, KOTOPbIA HE
MO>KET OBITh U3MEHEH JIOJDKHUKOM (Hampumep, neHHsie 6ymaru). Hopmei ct. 312 TK
P®, kak mbl mojaraeM, MPUMEHUMBI K aOCTPaKTHBIM OO0S3aTE€IbCTBAM  TOJIBKO
YaCTUYHO, TaK KAaK MECTOM MCHOJHEHUsl 0053aTelIbCcTB MO LEHHbIM Oymaram
SABJISIETCSI MECTOXKUTEIBCTBO WJIM MECTOHAXOXACHUE HE KPEIUTOPa, a AOJKHUKA.

[IpaBuna crt. 320 'K P® 00 ucnojHEHUWH albTEpHATUBHOTO 0053aTEIbCTBA
TaKK€ HEBO3MOXHO TMPUMEHUTh K aOCTpakTHBIM oOsi3aTenbcTBam.  Ecim
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00513aTeNIbCTBO MPEIOJIaraeT ajlbTEPHATUBHOE HUCIIOJHEHUE, TO MCUE3aeT OJHO U3
[JIABHBIX CBOMCTB aOCTpPakTHOTO 00s3aTelibcTBAa — O€3yCIOBHOCTh, T.€ TaKOE
00s13aT€NIbCTBO MOKET OBITh TOJBKO MaTepHUaTbHBIM.

Kak mnpencraisieTcsi, B HICLIOJIHEHUU aOCTPAKTHOIO 00s3aTEIhCTBA HE MOTYT
y4aCTBOBATh HECKOJIBKO KPEAUTOPOB WM HECKOJIBKO JOKHUKOB (cT. 321 'K PD).

Hopmer c1. 322 T'K P® wmoryTr perynupoBaTh 4YacTHYHO  aOCTpaKTHBIC
00s3aTeNIbCTBA, TMOCKOJIBKY IO OTACNbHBIM IIEHHBIM Oymaram MpeayCMOTPEHO
COJIMJIApHOE 00513aTENIbCTBO (OTBETCTBEHHOCT ).

B aOcTtpakTHOM 00s13aTe€IbCTBE OJIHA  CTOPOHA (JIOJKHHMK) HUMEET TOJBKO
00s13aHHOCTH, Jpyras (KpeauTop) - TOJBKO TIpaBO TPEOOBaHUS MCIOJHECHUS
00s13aTENBCTBA JOHKHUKOM.

B 3akiaroyeHun s O606IH€HHOM BUJC MU3JIAraroTCsa BbIBOJbI IIPOBCACHHOIO
HCCIICAOBAaHMA.
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