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OBIIAA XAPAKTEPUCTUKA PABOTBI

AKTYaJIbHOCTBH Te€MbI HCCIETOBAHUSA O0BSICHICTCS TEM, Y4TO IpodiieMa
IOpUANYECKOro cTaryca >keHIIMH B Poccuiickoit denepaunu B mociaeaHee Bpemst
cTasia OJHOM M3 BaKHEHIINX, IMEIOIINX KaK TEOPETHUECKOE, TaK U MPAKTHIECKOE
3HaYCHUE.

B npakTudeckoM mutaHe JKSHIIUHBL, TIPOSBIIS SBHOE HEIOBOIBCTBO TEM
MOJIOXKCHUEM, KOTOPOS OHH 3aHHMAIOT B oOmmIecTBe, BCe Ooiblie U OobIie
«OOHapyXHMBAaIOT» CBOI  HEMPEJACTABICHHOCTH B  Pa3NUuYHBIX  cdepax
OOIIECTBEHHON ¥ TOJNUTHYCCKOW KU3HU CTPaHbl. B TOXe BpeMsl MOCTCOBETCKOE
poccuiickoe  roCcymapCTBO — NPEANPHHAMAIO ¥ OPEANPHHAMAECT  MEpHI,
HaTpaBJICHHBIE HAa COBEPIICHCTBOBAHHE IPABOBOTO MOJOXCHUS JKEHIIUH. OJTH
MephI HallIi oTpaxeHue, kak B Koncturyuuu Poccuiickoit denepanuu, Tak u B
psie HOPMATUBHBIX MIPABOBBIX aKTOB.

W3 peifcTByroluX HOPMATUBHBIX MPaBOBBIX aKTOB M JOKYMEHTOB
KOHLENTYaJbHOTO XapakTepa CIEAYeT, YTO POCCHMCKOE TOCYAapCTBO CETrOJHS
meITaeTca Oojiee MM MEHEe ONTHMAJIbHO PAa3peIInTh MPoOJIeMy IOPHINIECKOTO
cratyca xeHImuH. OJHAKO OTH TIOMBITKM BCE €IIe OCTAITCS HEI0CTATOYHO
YCHEMHBIMA U MTPUYHH 31€CHh HECKOJIBKO. Cpezm HUX, MbI OBl XOTEIIH OTMCTUTD,
Ca0blii BKIIAN IOPUIMYCCKON HAayKd B MPOOJIEMY pas3pelieHHs IPaBOBOTO
TOJIOKCHUS YKCHIIIHH.

Jlo HemaBHETO BpPEMCHH B OTCYCCTBCHHON FOPUAMYCCKONH HayKe
mpobJjeMa MPaBOBOTO ITOJNIOKEHHUS JKEHIMH, B OCHOBHOM, paccMaTpHBaiach B
paMKax OTHENbHBIX OTpacied mpaBa: TPYyIOBOr0O, arpapHoro, CeMmeiHoro,
KOHCTUTylMOHHOTO. [Ipudem, B Oomblinel Mepe, 3Ta mpodiieMa B IOPUAMYECKOM
HayKe CTaBWJIAch JWIIb B IDIAHE NPAKTHYECKOro ee¢ paspemeHus. Teopus
MIPABOBOTO TIOJOKCHUS JKCHIUH KaK eIWHAs KaTeropys IPUINYCCKON HayKH HE
Obuta BBIpaOoTaHa. JJocTaTOYHO MPOaHATU3UPOBATE MHOTOYHCIICHHBIC YICOHUKH
o TEOpUH ToCydapCTBa U TIIpaBa, B KOTOPBIX HET HHUYETO TaKoro, qTOOBI
OTHOCWJIOCh K CHEIMalbHBIM BOIIPOCaM TEOPUHM IMPABOBOTO CTaTyca KECHIIWH.
Her Hukakux CBeACHMIA Ha ATOT CUET U B yUeOHHKAX MO0 UCTOPHUH TOCYapCTBa U
IpaBa 3apyOeKHBIX CTpPaH, IT0 HCTOPHH TOCYIapCcTBa U mpaBa Poccuu. MbI Harmu
JUIIB OTICNBHBIC CBEICHHS O MPaBOBOM ITOJIOKCHHH JKCHIIUH B yUYEeOHHKAX MO
KOHCTUTYLIMOHHOMY TIPaBy M B HOBBIX yUeOHUKAX IO MIpaBaM YeJIOBEKa.

Ilo MHeHHMIO IUCCEepTaHTa, CIOXKHBILIEECS IPEICTaBICHHE O MecTe U
POJIM IPAaBOBOI'0 IMOJIOKCHUA KCHIIWH, HE ABJIACTCA aACKBAaTHBIM HC TOJIBKO
BaXXHOCTH 3TOH MpOOJEMBI, HO U OTpacieBBIM IapaMeTpaM €€ HCCIEeIOBaHUS.
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JleficTByIOIIME HOPMBI, OIIPENEISIIOIINE IPABOBOE IIOJOKEHUE IKEHILUMH SIBHO
BBIXOIAT 3a IPENENbl OTHENIBHBIX OTpacie IpaBa M OXBAaTBIBAIOTCS BCEH
MIPaBOBOM CHUCTEMOW poccuiickoro obmectBa. OTCioAa, MO HaleMy MHEHHIO,
CeToJIHs, IOJDKHA OBITh, B TIEPBYIO OYEPE.b, BHIPAOOTaHA KOHICTIIHS O TIPAaBOBOM
MOJIOKEHUH KEHIIWH MPUMEHUTEIbHO KO BCEH OTEYECTBEHHOM IOPUAMYECKOI
HayKH.

HeobxomuMocTh 0OOpaieHusi Cephbe3HOT0 BHUMAaHHUS K Tpobieme
IIPaBOBOT'0O IMOJIOKCHUA KCHIITWH CCTOOHA 00BSICHSIETCS U TEM, 4TO B IIOCJIICAHUC
roabl U B Poccuiickoit denepannu MHOTO CTald TOBOPUTH U MHUCATh O T€HAEPHOM
TCOpI/II/Il. DTa Teopus B OTEUECTBEHHOM IOPUANYECKON HayKe B3sja TaKOW CTapT,
YTO BpPEMEHAMHU CO3JaeTcsl BIEYATICHHE, YyTh JIU HE O IOJHON 3aMeHE €10
TPaAULIMOHHOW TEOPUH IPABOBOTO TMOJOXKEHHUsS KEHIIWH. B cBs3u ¢ 3TuM,
BO3HHUKAET MpobjieMa HAyYHOTO COIOCTABJICHUS TPAIWIMOHHBIX HpPEACTaBICHUI
O IPaBOBOM IOJOXEHUM JKEHIIMH, CJIOXMBIIMXCS B HAllled CTpaHe, C HOBOM
reHJiepHoi Teopuedl. B uyacTHOCTH, BO3HHMKAeT BONPOC: MOXHO JIM CETOAHS
MIPOJOJIKATH BECTH PeUYb O MPABOBOM IOJIOKEHUH JKEHIIUH WK HY’KHO TOBOPUTH
TOJIBKO O PpaBHOMNPAaBUM [0 TMOJOBOMY TMpPU3HAKY M Kak COOTHOCHUTCS
TpaAULIMOHHAs] KOHIIETILIHS [IPAaBOBOTO IMOJIOXKEHUS KEHIIMH C, TaK Ha3bIBA€MOH,
TeHJepHON Teopueit?

Takum oOpasom, momydaercs, 4yTo Ham B Poccuiickoit Deneparuun
ceromHs HEOOXOOMMO, B TEPBYIO oOdepenb, pa3o0paTbcs C  IEIOCTHOMH
KOHLENIMUEN MpaBOBOrO IMOJOXKEHUS! JKEHUIMH, TO €CTb, ONPEAEIUTh MECTO
IOPUINYECKON HOPMAaTHBHOM OOIIHOCTH, paCCYUTAHHOW Ha 000COOJIEHUE cTaTyca
KCHIIMH B CHCTEME IOpUIWYCCKOW Haykd. be3 a3toro tpymHo Oynmer
OTIPENICIUTLCS B TPUPOJIE TPABOBOTO CTaTyca KEHIIUH, a TakKe BBIPAOOTaTh
pPEKOMEHIalUK TI0 OCYIIECTBICHUIO IIeJIEHANIPAaBIEHHOW PaboOThl MO peaTbHOMY
COBEPIIIEHCTBOBAHHIO TIOJIOKEHUS )KSHITUH B POCCHIICKOM OOIIECTRBE.

PazoOpaTtbcss B mpupome MPaBOBOTO cCTaTyca >JKCHIIWH, BPSI JH
BO3MOJKHO, €CJIH HE OOpaTUTHCA K MCTOPHU BOIPOCA, BBIACHUTH, OTKyJa U Kak
BCE€ HAyajoCh, Kakue HM3MEHEHMsI HTO SIBICHHME NPETEPIEN0O U KAKOBBIM OHO
MPECTaBIsETCSl CEeTroNHsA. be3 BCECTOPOHHETO OCMBICICHHUS  MPOOJIEMbI
CTaHOBJICHHUA U Pa3BUTHA IMPAaBOBOT'0 CTaTyCa XCHIIUH HaAM 6y;[eT BE€CbMa TpyAHO
pa3o0paThCsi U C CETOMHSIIHUMH IPOOJIEMaMH, CTOSIIAMH B 3TOH 00NacTH B
Haulei crpase.

' Cwm., Hamp., [eHiepHast SKCIIepTH3a POCCHICKOTO 3aKOHOAATeNbCTRA. — M: M371-Bo
BEK. 2001; I'eanepHbIil ananu3 3aKOHOJATENBCTBA U MONMUTUKA. — Kanmuauarpas:
2002; I'ennepuble npobaeMsl U pazButue. — M.: M3a-Bo «Bech mupy». 2002 u 1.4.
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HeobxomuMocTh oOpamieHust K mpodjieMe  MPaBOBOTO  ITOJIOXKESHHS
XKEHIIUH C JPEBHUX BPEMEH COCTOMT €II€ M B TOM, YTO O CHX IIOp HE JaHa
[paBOBasl OLEHKA HOPMaM DPHUMCKOTO IIpaBa, IOCBSIICHHBIM OIPEACICHUIO U
periaMeHTaly PAaBOBOTO IMOJO0KEHHS KEHIIUH PUMCKHM TOCYAApCTBOM, Kak
OCHOBOTIOJIATalONIMM U YHUBEPCAIbHBIM B IIPABOBOI CHCTEME, HE BBHIABIECHA U HE
packpblTa  CTENEHb  BIWSHHS ~ TNPEINMCaHUl  PUMCKOTO  TpaBa  Ha
3aKOHOJIATENbCTBO, Kak Poccuu, Tak U 3amagHOEBPONEHCKUX TOCYJapCTB.

Koneuno, B HacToslIed JOUCCEPTAIMOHHON paboTe TMpaBoOBOE
TIOJIOKEHUE KCHIIWH BBICTYITAET HE BO BCEX CBOMX BO3MOXKHBIX ACIICKTaXx. ,Zlame
npu OOJBIIOM JKEJNAHMM TaKylo CIOXHYI0 mpoOieMy, Kak (QOpMHpOBaHHE
NIPaBOBOTO  TIOJIOXKEHWS]  JKEHIIWH, HEBO3MOXXHO OXBAaTUTh B  OJHOM
JccepTanMoHHOM pabore. [1oaTOMy OCHOBHasl TMIOTE3a HPENANPUHATOIO HAMU
HCCJIEIOBAaHHUSI — OTO II0Ka3aTh HMCTOPUYECKYIO CBsi3b, IPEEMCTBEHHOCTh
HpO6J’IeMBI, BBISICHUTH HCXOJHBIC, OTIIpaABHBIE MOMEHTHBI B CTAHOBJICHUH
000CO0JICHHOTO IOPUINYECKOT0 cTaryca sxeHIuH. [1o HameMy MHEHUI0, 6e3 ATHX
CBEJICHUH TPYIAHO MPEJCTaBUThH IEIOCTHYIO KOHIEMIIMIO MPABOBOTO MOJOXKEHHS
XKEHIIMH. B ycrmoBusx, Korma B MOCTCOBETCKOH OTEUECTBEHHOW IOPHAMYECKON
HayKe BO3HHUKJIA NpoOiieMa JaJbHEHIIETO COBEPIICHCTBOBAHMS MPAaBOBOTO
IIOJIOKCHHUA KCHIIHUH BO BCEX Cq)epax 061HeCTBeHHOfI KU3HHU, TaKOC
UccIeJ0BaHKE MPOOJIEMbI IPUOOPETALT TAKIKE ONPEICICHHYIO aKTyaJIbHOCTb.

Crenenn pa3padoTaHHocTH TeMbl. [Ipo0ieMa MpaBoBOrO MOJIOKEHUS
XKEHIIMH paccMaTpUBajach B padOTax MHOXKECTBA y4eHBIX-TIpaBoBenoB. Ocobo
CIeyeT  BBLACNMTH  IPEACTaBHTENEH  POCCHICKOTO  TPYJOBOIO  IIpaBa
(A.A. AbpamoBy, A.W. CraBueBy, B.. CemenkoBa, B.H. TonkyHoBy u T.1.),
cemeiinoro mpasa (M.B. Antoxombckyio, A.M. bemskosy, JLII. Maxmynosy,
A.M. Heuaesy, JI.M. ITuenunresa).

OpHaKo XapakTep OCBEIIeHUs MNpoOJIeMbl IPAaBOBOTO  ITOJIOKEHUS
KEHIIUH, OCOOCHHO B COBETCKHMH II€pHOJ, BO-TIEPBBIX, OBLI MHpeAONpeeiicH
MApTHHHBIMHA yCTAaHOBKAMH, & BO-BTOPBIX, O'PAHNYNBAJICS paMKaMHU OTAEIBHBIX
OTpacieBBIX IopuaAndYecKuX HayK. C o0IIeTeopeTHIecknX U UCTOPHKO-TIPABOBBIX
MO3MIMKA TpoOiieMa TPaBOBOTO IMOJIOXKEHHS IKEHIIUH B OTCYESCTBEHHOU
IOPUINYECKOIl HayKe ellle He OCBeIaNach.

B OCJICAHHUE T'OAbI HpO6HeMaMI/I IpaB XCHIMUH OYCHb AKTHBHO CTajla
sapumatbes C.B. Tlomenmma'. TlosBuuch TpyAbl IO TEHAEPHOH Teopuu

1
Cwm., Hanp., [Tonennna C.B. IlpaBa keHITNH B CHCTEME MPaB YeIOBeKa:
MEXyHapOJIHBII U HAIIMOHAJIBHBIN acrekT. — M.: «Qcnan», 2002r. u ap. paboThI.
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E.A. bammnaeBoii, O.A. Boponunoii, JI.H. 3aBajCcKoOH, E.A.
3npaBombicioBoii, H.I'. KapemoBoit u T.1. JlMccepTaHT HIUPOKO HCIOIB30Ba
TPYABI 3TUX YUCHBIX .

OpHako ¥ B paboTax 3TUX aBTOPOB NpoOJieMa CTAHOBJICHHUS M Pa3BUTHUS
0c0o00Tr0 IPaBOBOTO MOJIOKEHHMS )KEHILWH, HAYMHAS C HCTOKOB €€ 3apOXKICHHUS 10
HUCTOPUYECKHUM ITAaM, He UCCIEeI0BAIACh.

Jo cux mop He moaBeprajiach CIEHUATFHOMY HM3YYCHHIO M Ipoliiema
IOPUINYECKOTO CTaTyca >KEHIIWH 0 PUMCKOMY IpaBy. MBI 0OHapyXWiH, 4TO
pUMCKOE TIpaBO JOBOJBHO CEPhE3HOE BHHMAaHHE yICISIO  ocobomy
IOPUINYECKOMY PEryIMPOBAaHUIO OTHOIIEHUII € y4yacTHEM O>KEHIIUMH. Takum
00pazoM, ONbIT PUMCKOTO ITPaBa B 4aCTH 0cOOOT0 PETYINPOBAHUS OTHOIICHHH C
y4acTHEM JKEHIIUH B OTEYECTBEHHOH IOpUANYECKON HayKe, MO CYILECTBY, A0 CHX
Iop HE WCHOIB30BAICS. MEXIy TeM, IpH IOCTPOSCHHH TEOPETHIECKOM
KOHCTPYKIIUH TIPABOBOI'0 IMOJOXKECHHU KXCHIITWUH B COBPEMEHHBIX YCJIOBUAX, BPAL
T, CIeAyeT HWCKIIOYWTh TAaKoi OOTaThIii MCTOPHYECKUH OIBIT. TpaguinoHHO-
HUCTOPHYCCKHUIA TOIXOM K ONPEICICHHIO MPABOBOTO CTATyCa >KCHIIUH IOJDKEH
OBITh BOCTPeOOBaH ¥ Ui OLCHKH PAa3IMYHBIX HOBBIX TEOpHH (Hampmmep,
TCHICPHOW TEOpHH) HAa MpPEIMET MX COOTBETCTBHS HCTOPHYCCKAM HadajlaM U
KPUTEPHUAM IIPEEMCTBEHHOCTH.

[To MHeHuto auccepraHTa, 6e3 ydeTa MPOIUIOT0, HCTOKOB 3apOXKICHHS
HHCTHUTYTa 0COOOTO CTaTyca >KCHIUH, TO €CTh, 0e3 o0palieHns K MOJI0XKEHUSIM
PUMCKOTO TIpaBa, CO37aTh IOJHOICHHYIO, HCTOPHYCCKH B3aMMOCBSI3aHHYIO
KOHIICTIIIMIO TIPABOBOTO TMOJOXCHUS JKCHIOWH, BpsI JH, ymactcs. [lostomy
JFICCEPTAHT PEIINI HCCIIEOBATh TOJ0KEHUSI PUMCKOTO TIpaBa Ui TOTO, YTOOBI
yu4ecTb HMX B IIpolecce BBIPaOOTKHM COBPEMEHHOH KOHIEIHH 0c000ro
IOPUINYECKOTO CTaTyca KeHIIUH.

O0BbeKTOM JAHCCEePTALMOHHOTO MCCJEAOBAHUSA SBIIACTCS HCTOPHS
CTaHOBJICHUS M Pa3BUTHA IIPABOBOTO IOJIOKCHHS KCHIIMH, METOMOJIIOTHUECKUE
ACIIeKTHI €r0 CAMOCTOSTEIHFHOCTH U 000COOIEHHOCTH OT Pa3IMYHBIX CMEKHBIX
MOHATUH U KaTeropuil, ICTOYHUKN PHMCKOTO TpaBa, a TaK)Ke HEKOTOPBIC IPyTHe
HUCTOYHHUKH, ITO3BOJIAKOIINUC, B onpe):(eneHHoi/'I MEpEC, NPOSACHUTL IMYTH HAYYHOTO
000cO0JICHHS IPABOBOT'O MOJIOKEHHSI KEHIIUH U B COBPEMEHHBIX YCIOBUSIX.

IIpenMeToM JMCCEPTALMOHHOIO HCCIEJOBAHUSI  SBIAIOTCS  Te
OOBEKTHBHBIC TPEAMOCHUIKA, YCIOBUS W 3aKOHOMEPHOCTH, KOTOpPHIC BIHSINA U
BIISIFOT Ha (OpMUpOBaHWE HCTOPUYECKH OCOOOTO MPaBOBOTO TOJOKCHUS
JKCHIIIH W Ta MCTOPHYECKAs CBSA3b, MPEEMCTBEHHOCTh, KOTOpas 00yClaBIHBacT
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npobieMmy  QOpMHUpPOBaHUS  0COOOTO TPABOBOTO TOJOXKEHHUS JKCHIIMH B
COBPEMEHHBIX YCIOBHSIX.

BrrmeykasanHeIf  TpeIMET  MCCIECIOBAHUS  OMPEICTIJI  OCHOBHEIC
HalpaBJICHUsI TIOMCKOB, MMEIONIMX KaK TEOPETHYECKOe, TaK U MPaKTHYECKOE
3Ha4yeHUe.

Hensro AUCCEePTAUOHHOI padoTHhI SIBIIACTCS HUCTOPUKO-
METOJIOJOTHIECKOe M3yUeHHE CTAHOBJICHHUS M PA3BUTHS IOPHIMYECKOTO cTaTyca
JKEHIMUH I (POPMHUPOBAHUS OTPEACICHHBIX TOJ0XKEHUH, MPHEMIIEMBIX B
mporiecce  pa3pabOTKH  COBPEMEHHOH IOpPHIMYECKOM KOHILEHIMH cTaTyca
KCHITMH. OTa IeMb OOYCIIOBHJIA TIOCTAHOBKY W pEIICHUE CIICAYIOIINX
KOHKPETHBIX 3a]1a4:

- TPOBECTH KOMIUICKCHBIH aHATW3 BO3HUKHOBEHUS W Pa3BUTHA
MIPAaBOBOTO TMOJOXEHUS JKEHIIWH JJIs OIEHKH WX HCTOPHYECKOTO YPOBHS
Pa3BUTHS U IPUMEHEHHUS B COBPEMEHHBIX YCIIOBUSX;

- TPOBECTH aHAJM3 CTATyCa KEHIIHWHBI C TOYKHU 3PEHUS HCTOPUIECKOTO
0IX0/1a, 00pAaIasch, MPEkKAC BCETO, K MOJIOKCHHAIM PUMCKOTO MIPaBa;

- BBIIBUTH CTCIICHb PEICHIUN IIOJIOKCHUH pPHMCKOTO TIIpaBa Ha
3aKOHOJATEIHCTBO 3aIaTHOCBPOICHCKIX TOCYIapCTB, a TAKXKE HA OTCYCCTBCHHOE
3aKOHOJATEeIbCTRO;

- BeIpaboTaTh COOTBETCTBYIOIIUE PEeKOMEeHIaIIH TUIS
(hopMyITHPOBaHUS 1IETOCTHON FOPUANICCKON KOHIICTIIINN CTATyCa KEHIIUH;

- CpaBHHUTHh TPAJAWIMOHHYI0 KOHIICTIHIO IPABOBOTO ITOJIOKEHHUS
YKCHIIMH C TeHICPHOI W MHBIMH TEOPHSIMU;

- copMymupoBaTh  KOHKPETHBIE  PEKOMEHJAWH B  OOJIACTH
IOpUANYECKON KOHIEMIMK CTaTyca KCHIMWHBI JJIsl NPUMEHEHUs B HayKe U
MIPAKTHKE PAa3BUTHSA OTEUECTBEHHOTO rOCyIapCTBa.

TeopeTu4eckyl0  OCHOBY  JAMCCEPTALIMOHHOIO  HCCJIEI0BAHMA
COCTaBIIIOT Kak oOmmieTeopeTHdeckre padoThl, TaK W TPYABI MO Pa3THIHBIM
OTpacisiM IpaBa BUAHBIX OTCUYCCTBCHHBIX W 3apPYOCIKHBIX yYUCHBIX, HX BBHIBOJBI U
npeanoxkeHus. B yacTHocTH, wHcmosb3oBanuch TpyAsl  A.M. bensikoBoi,
I1. Bpomxena, ®.M. Bypunarikoro, P. laBuna, K. Xoddpe-Crunosu,
JLH. 3aBaackoit, E.A.3apaBomeicioBoii, W.I1. Unbunckoro, B.I'. Kanenckoro,
A.N. Kocapesa, E.A. JlykameBo#, b.JI. Hazapoga, N.b. HoBuikoro,
C.B. Ilonennnoi, N.C. IIperepckoro, M. Ilpeno, B.A. CaBenneBa,
B.A. TomcuHOBa, B.M. XBocToBa, E.A. ®nelinran, JI.H. IllecTakoBa,
3.M. Yepnunosckoro, B.H. fIkoBnesa u ap.
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MeToa0JI0THYECKYI0 OCHOBY HCCJIET0BAHUSA COCTaBJISIOT
CIIEIYIONINE METOMABI: NCTOPUICCKUH, JIOTHISCKUH, CPaBHUTEIHHO-TIPABOBOBOTO
aHanwM3a, CHCTEMHO-TUACKTHYECKUN, CTICTIHATEHO-IOPU NI ECKHM.

Hcnonb30BaHre HCTOPUUECKOTO METOA TTO3BOJMIIO BBISIBUTH HCTOPUKO-
OOIICCTBECHHBIC YCIOBHSA, T€ JKOHOMHYCCKHE, COIMANbHBIC, MOJUTHYCCKHE U
UHBIC (AKTOPHI, KOTOPHIE CHOCOOCTBOBANIM CTAHOBJICHHIO M PAa3BUTHIO CTaTyca
JKEHIIIUHBI B 3aKOHO/IATEIbCTBE.

Jlormueckuit MeTOT MCTIONB30BANCS IS IPUOOPETEHHSI HOBBIX 3HAHUN O
MIPaBOBOM TIOJIOKEHUHW JKEHIIMHBI C TMOMOIIBI0 WHAYKINUW, NEAYKIIMH U HHBIX
MpaBWJI JIOTHUKH, BBIABJIEHUS TIOJOXKUTEJIBHBIX W OTPHULATEIbHBIX MOMEHTOB
TEOPUH, OTIPEAEISIOUIUX IOPUINUECKOE MOJI0KEHNE KEHIIINHBI.

Metonl  CpaBHUTENIBHO-NPABOBOTO  aHAJM3a  MCIONb30BAJICA IS
OTpENICNICHNsI CTaTyca IKCHIIWHBI B Pa3IUYHBIX TEOPHUSIX, TOCBAIICHHBIX
YCTaHOBJIEHUIO TIPABOBOTO TIOJIOKEHUS KEHIIIUHBI.

C TIOMOMIBIO CHUCTEMHO-IUAJIEKTUIECKOTO0 METO/a YAANOCh TOIYyYUTh
3HaHUS O TPABOBOM IIOJIOKCHUH JKEHIUHBI Yepe3 00o0meHne MHpopManum o
cTaryce KCHIIWHBI B PA3IMYHBIC UCTOPUICCKUC TIEPHOABI Pa3BUTHSI TOCYIAPCTB,
BBEISIBUTH XapaKTEpHBIC YEPTHI, MPU3HAKH TOW IMPaBOBOH OOIIHOCTH, KOTOpas
CKJIaJIpIBaJIaCh B YaCTH MPABOBOTO TOJIOKEHUS KEHITUH U T.JI.

CrienManbHO-IOPUANYECKHIA METOJ] TO3BOJUI HCCIEA0BATh MpoOIeMy
MIPaBOBOTO TOJOXEHUS JKCHIIUHBI C TIOMOINBIO CHEIHaJbHBIX KaTerOpuH,
KOHCTPYKUMH U 3HAHUH IOPUINUYECKON HAYKH.

HopmaTuBHy10 0azy JHCCEPTALMOHHOT O HCCcie0BaHUs
cocraBiasaT: 3akonbl Xl Tabmun, WMacTutymmm [as, Hurectsr IOctmHmMaHa,
CBox 3akoHOB Poccuiickoil mMIiepru, 3aKOHOIATENBCTBO O IMPaBax JKEHIIUH B
CCCP, Koncturyuus P®, Beceobmias nexnaparus npas denoBeka, KoHBeHIHS o
3alIUTe TMpaB 4YeJIOBEKa M OCHOBHBIX CB00OJ, KOHBEHIMS MPOTHUB MBITOK U
IPYTHX SKECTOKHX, OECUEIOBEYHBIX WM YHIDKAIOMIUX JOCTOMHCTBO BHIOB
oOpameHnss U HakazaHUs, EBporieiickasi KOHBEHITUS O 3aIl[UTe MPaB YeIOBEKa U
OCHOBHBIX cB0OOox, EBpomeiickas coumanpHas XapTus, AMepUKaHCKas
JEKIapanus MpaB M OO0sM3aHHOCTEW dYesloBeka, AMEPHKAaHCKas KOHBEHIHMS O
IpaBax yenoBeka, AMepUKaHCKas XapTHusl IpaB velloBeKa U Hapo/10B, KoHBeHITHs
0 JUKBUAAIUH BceX (OPM ITUCKPUMHUHAIIMK B OTHOIICHUH KCHITHH, KOHBEHIHS
0 TIONUTHYECKUX TMpaBaxX >KEHIIWH, KOHBEHIHA O TpaXIaHCTBE 3aMy>KHEH
skeHIMHbI, KonBeHuns MOT NelOO OTHOCHUTENBHO PAaBHOTO BO3HArpaXKICHUS
MY>KUUH U KEHILIUH 32 TpyX paBHOM LieHHOCTH, KonBenuus Nel03 oTHOCUTENBEHO
OXpaHbl MATEPUHCTBA, MEXKITyHAPOIHBIN MAKT 00 SKOHOMHUYECKUX, COIUATBHBIX
U KyJbTYpPHBIX MpaBax, MexIyHapOAHBIN MaKT O TPaKIAHCKUX U MOIUTHUYECKUX
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mpaBax, Jlekmapamus o0 MCKOpPEHEHWH HACWINS B OTHOUICHWH JKEHINWH, 4-as
BcemupHas koH(EpeHIHS IO TIONIOKEHUIO JKCHIIMH W 3aKOHOIATEIbCTBO
coBpeMeHHOU Poccun.

Hayuynasi HOBH3HA JHCCEPTALMOHHOIO MCCIEIOBAHMS OIpPENEIIETCS
Kak BBIOOPOM TEMBI, TaK M MOAXOJOM K ee ocyllecTBIeHHIO. Jlnuccepramms
IpeACTaBisieT co0OH mepBoe, HE MMEIOIIee AaHaJIOrOB B OTEYECTBEHHOU
IOPHUCTIPYACHIINN, MOHOTpa(UIECKOe MCCIEAOBaHNE, CIICIHAIBHO MOCBSIIICHHOE
HCTOPHKO-METOOJIOTMYECKOMY ~ acleKTy  CTaHOBJICHUS W pa3BUTHA
IOPUANYCCKOTO CTaTyCa JKCHIIWH, CPaBHCHUIO TPAAUIIHMOHHOIO HWHCTUTYTaA
«IPaABOBOE IOJIOKCHHE KEHIIHHY» C TEHACPHON 1 HHBIMH TCOPHUSIMH.

HoBm3Hy  gmccepTanioHHOH — pa0OTBI  YCHIIMBAET  TakXe  TO
00CTOSITEILCTBO, YTO aBTOp IOAOLIEN K MpoOieMe H3ydeHHs! IOPUANYECKOTO
craryca XCHIIWH, OGpaTI/IBH_II/ICB K pas3JIMYHbIM JTanaM COOTHOWICHUA IIpaBa U
oOirecTBa (MPaBoOBOE MOJIOKEHHE KEHIUH B COCIIOBHO-KACTOBBIX OOIECTBAX U
MIPaBOBOE TOJIOKEHNE YKEHIITUH B TpakaaHCKOM obmiectse). Ocoboe 3HaueHHNe B
paboTe yaeneHo pUMCKOMY TMpaBy Kak POJOHAYATIBHHUKY FOPUAMYCCKOTO CTaTyca
WHIWBUJOB, B TOM YHCJC JKCHIUH, a TAaKXKE €r0 PEHeMIH 3aKOHOIATeIHCTBOM
3aIaJHOCBPOTICHCKUX TOCYJAPCTB H POCCHICKHAM IIPABOM.

Ha 3amuTy BbIHOCATCS CJIeAyIOLIHEe BHIBO/bI U MOJIOKEHHUSI:

1. IIpobirema 0cobGOro MpaBoBOTO MOJIOKEHHS JKEHIIUH IPEACTaBISIeT
c000# 00BEKTUBHYIO PEaTbHOCTh, C KOTOPOH, CETOJIHS, HEeJIb3s He cuuTaThes. Kak
OBl TeHIepHAs TEOpHs He TMpOCBellaia Hac, JKU3Hb IIOJCH Ha 3eMiie TPYIHO
MPECTaBUTh 0€3 MOJIOBOTO pa3nuums. Hemp3s Kak yCyryOIsATh OTIHYUS MEKITY
MY)XKYMHAMH W JKCHIIWHAMH, TaK W 3TH OTJIMYHA HUBEIUPOBaTh. lIpaBOBEIC
HOPMBI JOJIKHBI OTpaaTh U p€arupoBaTbh Ha OTHOIICHUA C YHACTUEM MYKYUH U
KCHIIIMH, TaK KaK OHH 00BEKTUBHO MPOABJIAIOTCA B KHU3HU. B oreuecTBeHHON
IOPUAMYECKON HayKe cama KOHIICIIIMS [IPaBOBOTO CTaTyca JKCHIIWH elle YeTKO
He ompenenieHa. bojee Toro, Ha mepeAHNH TUIAH CETOMHS BBIIBUTAIOTCS TEOPHHU O
TIOJTHOM PaBEHCTBE IMOJIOB. JIUCCEpTaHT CUMTAET, YTO OMOCOIMANILHBIC Pa3ITHUM
MEXIy KeHIIHHAMHA ¥ MY>XKYAHAMH OCTAOTCA OOBbEKTUBHBIMHU, U OHH YXKE JTaBHO
YUYUTBIBAOTCA 3aKOHOAATCILCTBOM. IOpI/II[I/I'-IeCKoe IIOJIOKECHUE JKCHIIMH U
MYXYHUH OyJIeT OTJIMYaThCsl U BIIPE.b, @ OTCIOJIA U COXpPaHsIETCsl HE0OX0IMMOCTh
B 0COOOM 3aKOHOJATEIILHOM PpETrYJMPOBAHUHM OTACIbHBIX OOIIECTBEHHBIX
OTHOWICHWHA ¢ ydYacTHeM >KeHIMH. CTpeMJIeHHe CO CTOPOHBI TOCyIapcTBa
MPUOIN3UTE PeabHOE TMOJOKCHHUE JKSHITUH U MY>KYHH H Jajblle, TI0 MHCHHUIO
UCCEePTaHTa, MOJDKHO COIMPOBOXKAATHCS MPUHATHEM 3aKOHOJATEIBHBIX JIBIOT,
aJIpCCOBAHHBIX TOJIBKO JKCHIWHAM, HCXOJAd H3 HUX OCO6I)IX 6I/IOCOHI/IaH])HI)IX
GbyHKIMHA.
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Hucceprant JIOKa3bIBaCT MOJIOKEHHUE,  COrJIACHO  KOTOPOMY,
HYXKHO TOBOPUTH HE TOJBKO O TCHICPHOM paBHONPABHH, HO U O TOM, 4YTO
HEOOXOANMO MPOJOJIKATh Pa3BUBATh JIbIOTHOE 3aKOHOIATENLCTBO JKEHIIIMHAM,
00ycIOBICHHOE 0CO00M WX (QYHKIMEH B OOMIECCTBEHHOW XW3HU. [pyrumu
clIoBaMH, 4TOOBI OOJIBIIE YPaBHATH B ONPEACICHHBIX cdepax 0OIIeCTBEHHOMN
KW3HH JKCHIIMH W MYXXYHH, IOPUIMYECCKHE IpaBa y HUX JOJDKHBI OBITh
HepaBHbIMU. TOJBKO TOrHA JKCHIIMHBI CMOTYT MOJB30BaThCsl (DAKTHYECKU
PaBHBIMU C MYXYHUHAMH BO3MOXHOCTAMHU TIOJIYYCHUSA 6HaF, JOCTYIIHBIX B
00IIECTBEHHO-CONUAIBLHOU cdepe.

2. OOpamieHre K HCTOKAaM CTaHOBJCHUS HOPUIAMICCKOTO ITOJOKCHHUS
JKCHIIMH, TO €CTh, K HOPMaM PUMCKOTO IIpaBa, MO3BOJISIET, BO-TIEPBEIX, BHIICIUTH
3HAYCHUE IOPUAMYCCKUX HOPM B HCTOPHYCCKOM POIIECCE CO3MaHUS YCIOBHHN JIIIS
6HaFOHpHﬂTHOﬁ KU3HU IKCHINWH, BO-BTOPBIX, BBIACHUTHL NLECIHW W 3adayu
MOJIKJIFOUEHHSI 3aKOHO/IATENILCTBA B JIEJIe CO3/IaHHsl 0CO0Or0 CTaTyca KeHIIMH.

B ropuauueckoi JUTEpaType HE Bcerma oOpaimaeTcs BHHMaHHE Ha To,
410 00O0COOJICHHBI FOPUIUUECKHN CTAaTyC KEHIIUH B HCTOPHYECKOM ILIAHE
MOSIBUWIICSL ~ Onarojapss  TOMy, YTO  peajibHOE  MOJOXKEHHE  KEHIWH
JIOTOCYIaPCTBEHHOTO  Tepuoja ObUIO JOBOJBHO CHIIBHO  YIIEMIICHO, 10
CpaBHCHHIO C IIOJOXXCHHUEM MYKYUH. C BO3HUKHOBCHHUEM TOCYyJIapCTBa U
H3MCHCHHEM IIPEACTABICHHHA O 4YEJIOBEYECKOM JIOCTOMHCTBE IOSBHIIACH
MOTPEOHOCTh B OMPEACICHHOW 3alllUTe JKCHIIUH C IOMOIIBI0 FOPUANICCKHX
PBIYAroB, OTKPHUIACH BO3MOXKHOCTH IMOBBIIICHUSI CTATyCa JKEHIHH HAa YPOBEHb
CTaTyca My>X4HH.

B juccepranuu  000CHOBBIBACTCS MOJNIOXKEHHE 00 HCTOPUYECKON
00YCIIOBIIEHHOCTH 0CO0OTO IOPUIMUECKOTO CTaTyca )KEHIMH, KOTOPBIi He TepsieT
CBOCI'0 3HAYCHUA U B COBPEMCHHBIX YCJIOBUAX.

3. Ha ocHOBe peTpOCHEKTHBHOIO aHajlH3a BO3HUKHOBEHHUS U Pa3BUTHS
[PaBOBOTO MOJIOKEHUST OJKCHIMH, MOXHO BBIJICIIUTh HECKOIBKO ATAIoOB
IOPUM3AIUH OTHOIIEHHH C yIaCTHEM JKSHIIHH.

JluccepTaHT BBIJACISICT [Ba HSTalma B Pa3BUTHU OOINEr0 MPaBOBOTO
TIOJIOKEHUA JKCHIIUH: IIPAaBOBOC IIOJIOKCHUC KCHIIUMH B COCJIOBHO-KAaCTOBBIX
o01ecTBax; NPaBoBOE MOJIOKESHUE KEHIIUH B TPAXKIAHCKOM OOIIECTBE.

3Tar11/13a111/1>1 CTaHOBJICHHA W pa3dBUTHA IIPABOBOI'0O IMOJIOKCHHUA KCHIIWH,
UCMONb30BAaHHAs BIEPBbIE B  Hacrosmield pabore, /MJaeT BO3MOXKHOCTh
chopMyIHpPOBaTh OMpPECIICHHBIC MPEICTABICHHS O KayecTBe U 00beMe craryca
KEHIIUH Ha PAa3HbIX I[EPUOJIAX HCTOPHM OOIIECTBa, OTTCHUTh CHUTYallUH H
(dakTophl, 00YCIABIMBAIOIINE €r0 Pa3BUTHE, a TAKKE YCTAHOBUTH KOHIICIIIIHIO,
JISKAIIYIO B OCHOBE [IPABOBOTO TOJIOKEHUS KEHIIHMH, IPUMEHUTEIBHO K PA3HBIM
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nmeprogaM HUCTOpUHM. Takoi mMoaxoa wWMeeT OoJblloe 3HAaUYeHWE W B
pa3pelIeHuy COBPEMEHHBIX MPOOIIEM, CTOSIINX B 3TOM 00J1acTH.

4. VI3y4eHne MpaBOBOTO ITOJIOKEHHS JKEHIITUH C MTOMOIIBIO AKCKypCa B
HCTOPHIO PHUMCKOTO TIpaBa IMO3BOJISIET B IIOJIHOM 0OBbEeMe IOCTHYb BECh IpolLece
BO3HMKHOBEHHMS W Pa3BUTHSA IOPUAMYECKOIO CTaTyca J>KEHIIMH, YTO HMEeT
oTIpeJieJICHHOE 3HaYeHHE B COBPEMEHHBIX YCJIOBHSX.

Pumckoe mpaBo SBISETCS YHHUBEPCANBHBIM IIPABOM, OIMPEICITHBINNM HE
TOJIBKO TPAaKTUKYy, HO B HEKOTOPOH CTENEHW U TEOPUI0 IOPUCIPYACHLUH,
OKa3aBlllee OrPOMHOE BIHsIHME Ha (OpMHUpOBaHHE OPUANYECKOrO MBIILICHHS,
Kak Bcell 3amanHoi EBponsl, Tak 1 Poccnn. OOpamienue K pUMCKOMY IIpaBy, B
3HAUUTEJBHOW Mepe, OCBEIIaeT BECh HCTOPUYECKHH acneKkT (GopMHUpOBaHMS
IIPAaBOBOTO IOJIOKEHUS XKEHIIMH. Ha 3TOM OCHOBaHMHM JMCCEPTAHT JIENIAET BHIBOJ
0 TOoM, uYTo 0€3 ydeTa HCTOPHYECKOTO acIlleKTa CTAaHOBJIEHHS IIPABOBOTO
MOJIOXKEHHSI )KEHII[H HEBO3MOXKHO Pa300paThCsi C COBPEMEHHBIMU ITpo0IeMaMu.

5. O0parmieHne kK HCTOKaM PUMCKOTO TpaBa O IOPUIUYECKOM CTaTyce
KCHIIIMH TIO3BOJSIET OTTCHHUTh Hayallo Bcell wHCTOpuH B (OPMHUPOBAHUHU
MPABOBOTO TIOJOXCHUS JKCHIIWH, KOTJA Ha TCPBHIA IUIAH BBIIBHTANIACh
periIaMeHTanus CeMEHHO-OBITOBBIX, UMYIICCTBEHHBIX OTHOIICHHHA C YYacTHEM
JKCHIIMH, a B IIOJINTHYECKON cepe KEHIIUHBI OBLIH, MO CYIIECTBY, MOTHOCTHIO
6ecripaBHBL. MOXHO C YBEpEHHOCTBIO CKa3aTh, YTO C TEX IOP U JI0 CEro BPEMEHH,
caMOW HEpeIIeHHOW OCTaeTcsi HMEHHO IpolieMa paBHONPABHOIO YYacCTHS
KCHITMH W MYXYHH B 0ONAaCTH TOCYZapCTBEHHOTO yrpaBiieHHS. [ JIaBHBIM
00pa3oM, Ha 3TOW OCHOBE BO3HHKIA TeHAepHas Teopus. OIHAKO, MO MHEHHUIO
IUCCEePTaHTa, HECMOTPS HAa aKTYAIH3alHdio, B TOCIEIHEE CTOJETHE, MPOOIEMBI
y4dacTusl JKEHIIMH B MOJMTHYECKOil cdepe, He TepsieT 3HAaYEHHE YPOBEHb MU
Ka4€CTBO BCEX COCTABAIOMIUX HWHCTUTYTa IIPAaBOBOTO ITOJIOKCHUA KCHIIWH,
0Cco0eHHO TpobIieMa COMANBHBIX JIBIOT IS KEHIIHH.

6. B jguccepranMm yCTaHOBJICHO, YTO ITOBCEMECTHOE pa3BUTHE
TIPaBOBOTO TTOJIOKCHHS JKCHIITIH TIPHUBETIO K 3HAYUTEITEHOMY
COBEPIICHCTBOBAHUIO FOPUAMYCCKON 3aIlATHl TPaB, CBOOOI M YEIOBEYECCKHUX
JIOCTOMHCTB JKCHIMH pPAa3JIW4YHBIMH OTPacisIMH TpaBa (KOHCTUTYLIMOHHOE,
TPYyJIOBOE, CEMEWHOe MpaBo U T.1.). Ha MexmayHapoJHOM ypOBHE yCTaHOBJICHBI
OTpe/ieIeHHbIE CTaHAapTHI O MIPaBax 4YesloBeKa, KOTOPhIE pacpOCTPAHAIOTCS U Ha
JKCHIIMH. Pa3BuTHE HAIIMOHATIBHOTO 3aKOHOMATEIFCTBA MHOTHX T'OCYIApCTB, II0-
MpeXHEMy, B 3HAYUTEIBHOH Mepe, OCYHIECTBIACTCS C YYETOM OCOOBIX
OroconManbHBIX (GYHKIHHA KEeHIHH B oOmectBe. OqHAKO BCe 3TH HAINPaBIICHUS
IOPUINYECKHUX MEp 3alLIUTHI IPaB U CBOOO KEHIUH B CUCTEMHON IIEIOCTHOCTH
HE pacCMaTpUBAIOTCA Kak e[[HHLIﬁ BHYTPCHHE B3aMMOCOTJIACOBAaHHBIN HUHCTHUTYT.
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Hucceprant 00OCHOBBIBACT HEOOXOAMMOCTH CHCTEMATH3aINU BCEX
IOPUINYECKHUX HOPM, HMEIOIINX OTHOIIEHHE K IPABOBOMY CTAaTyCy JKEHILHH.

7. IlpaBoBO€ TMOJIOKEHHE KEHIIUH, CJOXKHUBIIEECS HMCTOPUYECKA U
3alUIaeMOe IOPUIUUECKUMH CpPEACTBAaMH CO BPEMEH PHUMCKOrO IIpaBa, He
TepsieT CBOErO 3HAYEHUS U C IOSBICHUEM M Pa3BUTHEM TE€HIEPHOH TEOPHH.
I'ennepHast olleHKa 3aKOHOJATENBCTBA CIIOCOOCTBYET JIeJIy COBEPLIEHCTBO-BaHMUS
IIPaBOBOTrO IMOJOXKEHHS KCHIIMH, HO HE CHMMAeT Bce MpoOJIeMbl B 3TOH cdepe.
Heo6xonuMocTs B pa3iauyaromieMcs 10 II0JIOBOMY NMPH3HAKY 3aKOHOAATEIbCTBE,
[IPENOCTABIIAIOIIEM JIbIOThl JKEHIIMHAM, €lle ocTaeTcs. | eHJepHoe u3MepeHue
3aKOHOJATENbCTBA B JIUCCEPTAllMM OOOCHOBBIBAETCS KaK COCTaBHAs 4dacTb
HHCTUTYTA «IPAaBOBOE MOJI0XKEHUE KEHIIUHY.

8. Hcxoms W3 aHanM3a W OLEHKHM HCTOYHHMKOB, OTHOCSIIUXCS K
CTaTycy JKCHIIMH, BCECTOPOHHETO OCMBICICHHUS HMEIOIEHCcS TNPakTUKHA U
JIOKTPUHBI IOPUCTIPYIESHIIMA OTHOCHTEIIFHO IIPABOBOTO CTATyca JKCHIIUH, a TaKKe
poOIM M 3HAYCHHA MEXIYHAPOIHBIX HOPM Ha JTOT CYET, IUCCEPTaHTOM
00OCHOBBIBAETCSI BBIBOJI, COTJIACHO KOTOPOMY, IOPHIMYECKHH CTaTyc >KCHIIMH
HEOOXOAMMO BBIICIUTH B OTHACJIBHBII MEXOTPACICBOH HHCTUTYT (TIPaBOBYIO
OOIIHOCTB).

MesxoTpacineBod HHCTUTYT IPAaBOBOI'O IMOJIOXKEHHSA KCHIIMH OyaeT
crocoOCTBOBATh peaM3aliy KH3HEHHO BaYKHBIX IPaB JKEHIIWH IPUMEHUTEIHHO
K YCIOBUSIM (OPMHUPYIOIIEroCcsi MPaBOBOrO OOILIECTBA, a TAaKKE IT03BOJIKT
aKTUBU3UPOBATh HAy4yHBIE MCCIEJOBAaHUS C IPHUBICYECHUEM IPEACTaBUTENEH
TaKUX HayK, KaKk T€OpUs U UCTOPUS roCyJapcTBa W MpaBa, KOHCTUTYLHUOHHOE
IIPAaBO M HEKOTOPBIX JIPYTHX, KOTOPBIE, TPAJULUOHHO, OCTABAIIUCh B CTOPOHE OT
3TOi mpobnembl. B ropuandeckoil Hayke MeEXOTpPAclieBOW IOPUIMUECKUI
HHCTUTYT «IIPaBOBOE TOJI0KEHUE JKEHIIHUH» 0003Ha4aeTCs MEXANCIUIINHAPHON
TEOPETUYECKON KATErOpUEH C TAKUM K€ HA3BAHUEM.

Teoperuueckass M NpPaKTHYeCKasi 3HAYUMOCTL PaldOTBI BUIUTCS B
TOM, 4TO coJep)Kamuecs B HEH BBIBOABL, MOJOXEHHSA, 000OIICHUS,
PEKOMEHMIAINH, MOTYT OBITh HCIIONB30BaHBI B IIPOIECCE BHIPAOOTKM HAayYHBIX
TEOpH, CBA3aHHBIX C TPABOBBIM IIOJIOKEHHEM OKCHIIWH, B OpraHU3aluu
JTATbHEHIINX OTPACIICBhIX IOPHIMYECKUX HAYYHBIX HCCIIEJOBaHUI B 3TOH cdepe,
B 3aKOHOTBOPYECKOM IIpOLECCE, a TAaKXKe B IPAKTUYECKOM JeATEIbHOCTH
Ppa3nuYHBIX (EMUHHUCTCKUX OPTaHU3ALUKA U B y4eOHOM Iporecce.

Amnpobanus pe3yabTaToB Hccaeq0BaHud. JluccepTanus NOATOTOBIEHA
1 BBITIOJIHEHA Ha Kadeape TEOPHH 1 NCTOPHH TOCyIapCTBa U pasa bamkupckoro
TFOCYAAapCTBEHHOIO YHUBEPCHUTETa, TIIE IPOBEIEHO €€ PELCH3UPOBAHUE U
00CyKICHHE.
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OCHOBHBIE pE3YJIbTaThl OBUIM JOJIOKEHBI Ha CIEAYIONUX HaydHO-
MPaKTHYECKUX KOH(EPEHIMAX: TEOPETUUECKOH KOH(EpEeHINH AacCHHPaHTOB M
couckareneii  «CoBpeMEHHbIE HCTOPUKO-TIpaBOBBIE  mpoOsembl  Poccum»,
cocrosiBieiics B r.Yde 8 wmrons 2001.; HayyHO-IIpakTHYecKoil KoHpepeHIn
«[IpaBa 4enoBeKa U MPOOIEMBI UX 3aLIUTHD», cOcTOsBINEHCS B I.Yde 10 nexadps
2001r.; Bcepoccuiickoit HAy4YHO-TIPaKTHUECKOU KOH(epeHIINU
«MexnyHapoIHble W HaIMOHAIbHBIE MEXaHM3Mbl 3allUTHl IIpaB U CBOOOJ
gyenmoBeka», cocrosueiics 19 mexabps 2002r. B r.Yde; MexpernoHaapHOH
HayJIHO-TIpaKTHYeCKOW KoH(pepeHmnn «Cuctema mpaBa cyObeKToB Poccuiickoit
Oenepanny: NpoOJIEeMbl CTAHOBIICHUS W Pa3BUTHsI», cocTosiBiercs: 10 nexaOps
2002r. BT. Ye.

Marepuansl JuccepTaliy ¥ OIyOJIMKOBaHHBIE PabOThl NCIIOJIB30BAINCH
aBTOPOM B XOJ€ TPEToAaBaHUS AUCIUIUINHBI «PuMckoe mpaBo» B MHcTHTyTE
mmpaBa bamkupckoro rocyjapcTBEHHOTO YHHBEPCHUTETA.

CTpykrypa pa6orsl. J[uccepTanys COCTOMT M3 BBEICHUS, TPEX TJIaB,
pa3OuTHIX Ha § pa3/eioB, 3aKITIOYEHUSI U CIIMCKA MCIOJIb30BaHHBIX HCTOYHUKOB U
JUTEPATYPHI.

OCHOBHOE COJEP)KAHHUE PABOTHI

Bo BpeaeHum 000CHOBBIBAeTCS aKTyaJbHOCTh TEMBI HCCIEIOBAHUA,
0003HAYaAIOTCS €r0 LeJIM U 3aJadl, ONPENeIOTCS METOIOJIOT S, TeOpeTHIeCKast
W SMIIMpPUYEcKasl OCHOBBI MCCIICOBAHUS; (HOPMYIHPYIOTCS HAaydyHas HOBH3HA U
OCHOBHBIC IIOJIO)KEHHS, BBHIHOCHMBIC Ha 3aIUTY; YKa3bIBACTCS IPAKTHYECKas
3HaYMMOCTb Pa0OTHI M anpodanus pe3yIbTaToB UCCIEI0BAHNUS.

IlepBas rmaBa «O0masa XxapakTepucTHKa (POPMUPOBAHMS IPABOBOIO
MOJI0KeHHUS] JKeHIIMH» COCTOUT U3 JBYX PAa3JeJIOB U MOCBAIICHA PACCMOTPEHHIO
HCTOPHKO-METOAOJIOTHYECKHX, OOIIECOIUANbHBIX M IOPUANYECKHX aCIEKTOB
CTAHOBJICHUS Y Pa3BUTHUS NIPABOBOTO MTOJI0KEHHS YKESHIIIH.

JliccepTaHT HauMHAET CBOE HMCCIICAOBAHUE C YTBEP)KACHHS TOTO, UTO,
omepHpys MOHATHEM «IIPAaBOBOE IOJI0KEHUE KEHIIMHY», BCETAa CIeAyeT UMETh B
BUIY HE TOJBKO IOPUAMYECKOE, HO U oOlecolagbHoe ero 3HaueHue. [IpaBosoe
MOJIOKEHUE JKEHIIMH - O5TO HE TOJNBKO UX [OJOXEHHE, OIpeAesieMoe
IOPUANYECKUME HOPMaMHu, HO W HOPMaMH OOBIYHOTO IIpaBa, PEIMTHO3HBIMU
HopMamu Hu T.0. OTcCioma OUCCepTaHT JelaeT BBIBOA O TOM, YTO IPaBOBOE
TIOJIO’KEHHE KEHIIUH B HCTOPUYECKOM IUIaHE YCTAHOBHIIOCH HAMHOTO pPaHbIIIE UX
IOPUAMYECKOr0 CTaTyca M 31eCh OTPOMHYIO POJb CHIPAIM HOPMBI OOBIYHOTO
IIpaBa U PEJUTHO3HbIE HOPMEL Jla M ¢ MOABICHHEM IOPHIUYECKOro cTaTyca
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JKCHILMH MX IPAaBOBOE I[IOJOXKEHHUE, OIpPENesieMOe  HOPMaMH  MOpaly,
0OBIYHOTO U, B OTIPEIIEIIEHHON Mepe, PETUTHO3HOTO TIPaBa, COXPAHICTCS.

I[lo wmHenuwro aBTOpa, MepBOHAYaIbHOE (DAaKTHIECKOE HEPaBEHCTBO
JKEHIIMHBl U MYXYHMHBI B MCTOPUYECKOM MPOLUIOM BO3HHUKIIO B €CTECTBEHHOM
COCTOSIHAW JKU3HH JIFOJICH U IMOCTEICHHO 3aKPEMWIOCh B HOPMax OOBIYHOTO
npasa. CrefoBaTenbHO, HEPABHOMPABHOE MOJIOXKEHUE >KEHIIUHBI U MY>KYUHBI B
HCTOPHYIECKOM paKypce - 3TO «M300peTeHHe)» caMOi €CTECTBEHHOW JKHM3HH, a He
YCTaHOBJIEHUE opuandeckux HOopM. OTcroma W 3HadeHHWE IOPUIMYECKUX HOPM
KaKk WHCTPYMEHTa 3allUThl TpaB M CBOOOJ >KEHIIWH, NPEJOCTaBICHUS WM
HEKOTOPBIX JIbIOT U T.J.

B nmuccepranmu oOpariaercss BHUMaHHE Ha TO, YTO Hapsy ¢ HOpMaMU
0OBIYHOTO TIPaBa, Ha MPABOBOE MOJOKECHUE JKEHIIUH CYIIECTBCHHO OKAa3bIBAIIU
BIUSHUE W PEIUrHo3Hbie HOpMBI. OJHOBPEMEHHO C TEM, 4YTO HOPMBEI
PEIMIMO3HOTO IIpaBa COJAEP)KAIU OIPEICIICHHbIE IIOJIOKEHHUS, YILIEMIIIOLUE
mpaBa W CBOOOJBI JKEHIIWH, OHHU, B 3HAYUTEIHLHON Mepe, BBICTYNAIU U
HMCTOYHUKOM TOSIBJIEHUS U PA3BUTHSA IOPUINUECKOTO IPaBa O CTATyCe >KEHIIHH.

OO01econuanbHbI acCeKT MPABOBOTO MOJOKCHUS JKCHIIUH UCXOAUT W3
UICHW PABEHCTBA MYKYHMHBI W KCHIIMHBI BO BCceX cepax >KU3HEACATEIHHOCTH.
OmHaKo TpeIoCTaBlIeHUE KEHIIMHE PABHBIX MPAB C MY>KYMHON CTABUT KEHIIUHY
B HEpaBHBIE YCIOBHUS, TaK Kak OOIIECTBOM K IKCHIIWHE TPEIbSIBISIOTCS
TpeOOBaHUs, CBA3aHHBIE C BBIMOJHEHUEM €10 (YHKIIMHM MaTepUHCTBA. TO €CTb,
(hopMaITbHO paBHOE TPABO [0 OTHOMICHUIO K (PH3HOIOTUICCKH HEPABHBIM JIFOSIM
(My>)XUMHaM ¥ JKEHIIMHAM) BeIeT K HEpaBHBIM IMpaBaM, K (HaKTHICCKOMY
HEpaBEHCTBY.

OO61econuanbHblil aCIEeKT CTaTyca JKCHIHHBI JO/DKCH HCXOIUTh HE
TOJILKO M3 HJICH pPaBEHCTBA MYXYMHbI M JKCHIIMHBI BO Bcex cdepax
JKU3HECSITEILHOCTH, HO U yYUTHIBATh OMOJOTHYECKHE OCOOEHHOCTH KEHCKOTO
opraHuzMma.

BaxHyto poip B pemieHHH MpoOJIeMBl TPAaBOBOTO TMOJOXKCHUS YKCHIIIH
WTpacT IOpUAMYCCKUHA aclekT. VIMEeHHO OH, ommpascb Ha OOBEKTHUBHBIE,
JIOCTOBEPHBbIC, HAKOIUICHHBIC UYEJIOBCUCCTBOM 3HAHHs B JaHHOU cdepe,
AKKyMYJIUPysl HUCTOPUYECKUNA M COBPEMEHHBIN ONBIT COIMAIbHOM IPAKTUKH,
croco0eH MPeOCTaBUTh KEHIIMHE HE TOJBKO PaBHBIC MpaBa ¢ MYXYUHOH, HO U
paBHbIE BO3MOXHOCTH TI0 UX OCYLIECTBIICHUIO.

HeoOxomuMocTs B IOpUAMYECKOW pETIAMEHTALMH TMOSIBIICTCS HE
TONIBKO JUISI TOTO, YTOOBI HANENWUTh JKCHIIUHY JOTOIHUTEIFHBIMU IIPaBaMH,
Osaromapsi KOTOPBIM, €€ CTaTyC YPABHIETCS CO CTATYCOM MY>KYHHBI, HO U TIOTOMY
YTO MMEHHO IOpUIMYECKHE CPEJCTBa HamOojee ONTHUMAaIbHO MOTYT 3allUTHUTh
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mpaBa OKCHIIWH. llpaBa JKCHIIMH HYXXZAIOTCA B 3allUTe IOCKOJBKY,
UCTOPHYECKH JKEHIIMHBI SBIAINCH OOJ€e YTHETEHHBIMH, II0 CpPaBHEHHUIO C
MYXUYHHAMH, a TaKKe B CHIy HEOOXOIUMOCTH COXPAaHCHHS MPUPOJHBIX
0COOCHHOCTEH KEHCKOT'0 OPraHN3Ma, B YaCTHOCTH JJIS BBIITOJIHEHUS JKCHIIMHAMHA
BakHeWmeld ¢yHkiuu MatepuHcTa. OOmiecTBo, 3a00TsICH O CBOEM OymyIieM,
BCET/a JOJDKHO OyZIEeT MPeNOCTaBIsTh KECHIIMHAM OCOOBIEe IpaBa M 0CO0YI0 MX
OXpaHy.

HOpMBI, TIOCBAIICHHBIC 3AIIUTC ITPaB XCHIWH, JOJI>KHBI OBITh HaIncCJICHBI
Ha BceoOIree cOOM0IeHNE U YBAKCHHUE TIPAB JKEHIIMH U B TAKOW COBOKYITHOCTH
NIPEACTABIITE CO00M enuHyto cucreMy. OHHM JIOJDKHBI BKIIIOUaTh B ce0sl HOPMBL,
HanpasJeHHbIE Ha PEryJIMPOBAHUE IIOJIOXKEHHS JKCHIIMHBI B TOJINTHYECKOM,
HSKOHOMHYECKOH, KyInbTypHOH cdepax, cdepax oOpa3oBaHHSI U CEeMEHHBIX
otHomeHnHA. Cro/ia ke OTHOCSITCS HOPMBI 00 OXpaHe MaTepHMHCTBA W JETCTBA U
1.1 IlocnenoBarenpHas peanu3anys IaHHBIX HOPM OyJeT crmocoOCTBOBATH
JOCTUIKCHUIO JKCHIIUHAMU PAaBHBIX BO3MOKHOCTEH C MYXXYMHaAaMH BO BCEX
cdepax KU3HU U AEATEITHHOCTH.

Hcxonst M3 TaKOro METOJI0IOTHIECKOTO MOAX0/a, TPAaBOBOE MOJIOKCHHE
KEHIIUH, IUCCEPTaHT ONpeNeNsieT KaK COBOKYITHOCTh IOPHUIMYECKHX HOPM,
HUCXOAAIUX WM CAHKIMUOHUPOBAHHBIX TOCYAApCTBOM MW YCTaHAaBJIMBarOMIUX
OIIPEACICHHBIC MTPEUMYIICCTBA U JIBI'OThHI )XKCHIIUHAM C YUCTOM BBIITIOJIHCHUA MU
00IIeCTBEHHO HEOOXOAMMOI penpoIyKTUBHON (DYyHKIIHN.

Hayunoe ocBemieHHe ypoBHS ONTHMAIBHOCTH M 3(QQEKTUBHOCTH
CHCTEMbl TeX IOPHIMYECKHX HOPM, KOTOpBIE IPH3BaHBI CO3/aBaTh OCOObIE
YCIIOBUS IJISl KHM3HU XKCHIIMH U KOTOpPBIE 00pa3yloT ONpE/IesICHHYI0 NMPaBOBYIO
OOIIHOCTh, OCYIIECTBISIET OpUauueckas Hayka. Ilo Tem kpurepusMm, B
COOTBETCTBUM C KOTOPBIMH, Pp€Yb HUACT O CUCTEMC IOPUIANYECKUX HOPM,
00pa3yoLMX CaMOCTOSATENIbHYIO OOIIHOCTh, IPABOBOE IMOJIOKEHHE JKEHIHH He
pacTBoOpsieTcsl B TyII€ TCHICPHOH TEOPUH, IOCKOIBKY OTIMYAaeTCS OT Hee
00BEKTOM U TIPEIMETOM H SIBIISIETCS] KaTeropue opuanieckor Hayku. ITpu sTom
JIUCCEPTaHT HCXOAWT W3 TO3UTHBUCTCKUX METOMOJIOTHYECKHX YCTAHOBOK H
NPEJACTaBsIeT IPABOBOC IOJIOKEHME JKEHIIMH HMEHHO Kak 0co0yro
IOPUANYECKYI0 KaTeropuroo. lIpu OTKIOHEHMHM OT NO3UTUBHCTCKHUX IOAXOJOB,
NIPAaBOBOE TIOJIOKEHUE MKEHIIUH MOXET «PacTBOPHUTHCS» B OOIECOIMAIBHBIX
HOpMaX, MIOHATHSX W IPEICTABICHHIX.

JluccepTaHT TakXke OTMEYAeT, YTO MPABOBOE MOJIOKCHHE XXCHIIWH Kak
KaTeropusi IOPUIMYECKOl HAayKH, HE MOXKET OBITh NMPHUCBOEHA HU OJHON W3
OTpACJIEBBIX IOPUAMYECKUX HAyK. DTO MOHATHE 0OIee NI BCel HOPHUINYECKOM
HayKd W IOITOMY HCCIENOBAaHHME €ro CYIIHOCTH M (OPM IPOSBICHHUS MOXKET
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OBITH OCYIIECTBIICHO, MPEXIE BCETO, C MO3UINM HAYKH TEOPHU IOCYIapcTBa U
mpasa.

IOpuandeckoif HayKe CErofHs Ba)KHO HE TOJIBKO COXPAaHUTh, HO U
COBEPILICHCTBOBATh TPAAMIMOHHOE INPEJCTABICHHE O IIPABOBOM IOJIOKEHHH
XKEHIIWH, MPOBOAS YETKOE pa3rpaHUYCHHE €ro HACH OT TeHJIepHOH M HHBIX
TEOpHH, a TAK)KE TECHO CBS3aHHBIX C HUMH MTOHATHAMH U KaTErOPUSIMH.

CeronHsi ropuau3anusi OOIIECTBEHHON JKU3HM C YYacTHEM JKCHIIMH
JIOCTHTJIA ONPENENICHHBIX BEpIINH, OJHAKO IPOIECC COBEPIICHCTBOBAHUS
IOPUIAMYECKOr0 CTaTyca KEHIIUH ellle MPOJAoJDKaeTcs. B 3HauuTeNnbHOH Mepe
3TOT NPOLECC OCHOBBIBAETCS HAa HOpPMax MEXAyHapoaHoro mpasa. Bee 3ro
CBUJIETENLCTBYET O TMPOLIECCE Pa3BUTHSA M COBEPLIEHCTBOBAHUS 0COOOTO
IOPUAMYECKOTO CTaTyca J>KEHIIMH, 00 aKTyajau3alliM 3TOW NpoOJeMbl, a HE O
HUBCJIMPOBAHNUU IIPABOBOI'0 ITOJIOKCHHUA XCHIIHWH Ha (bOHe AKTUBU3HUPYIOMINXCA
HOBBIX TEOpHH.

Bropas rnaBa «3J3tanbl pa3BUTHs NPABOBOI0 NOJIOKEHHUS KEHIIHH»
COCTOHT M3 3 pa3/iesioB | TO3BOJISIET C MOMOIIBIO NMPHUHIIMIIA HCTOPU3MA N3YYHTh
npoOyieMy NpaBOBOTO TMOJOXKEHMS JKEHIIMH HauOoJee IOJIHO, MOCKOJIBKY
YUUTHIBAET NPUYUHBL, TOPOAMBIINE JAHHYIO MPOOIEMy, a Takke OOCTAaHOBKY M
MIOCTIEICTBHS, KOTOpPbIe JaHHAs IMpo0ieMa IOBJIeKIIa 3a COO0i.

B COOTBETCTBUH C SII0XaMH HCTOPUIECCKOTO pa3BUTHA nuacu,
Kacarmuecsa IIpaBOBOT'O ITOJIOKCHU S JKCHIIIUH, B Juccepranuu,
paccMaTpuMBalOTCs NIPUMEHUTENBHO, KaK K JOrOCYlapCTBEHHOMY, TaK H
TOCYAapCTBEHHOMY IlepHoJiaM. [ '0CyIapcTBEHHBIH IEpHOJ MOApas3zenseTcs Ha
JIBa 3Tara COOTBETCTBEHHO NPHUHATONH B HayKe TEOPUH TOCyAapcTBa M IIPaBa
STAaNM3aIHK COOTHOIICHHS MpaBa 1 oOuecTsa’,

JlyccepTaHT BBILAENSAET TPABOBOE MOJOXKEHHWE JKEHIIUH B COCJIOBHO-
KacTOBBIX OOIIecTBaX M IIPAaBOBOE IMOJOXKEHHE JKEHIIMH B TIPaXIAHCKOM
oOmecTse.

Kaxnoit smoxe ObUIM XapaKTEpHBl CBOM TEHJACHINH, KacarolHecs
npoOJIeMBl MTPaBOBOTO CTATyca JKCHIIMH, UMEIoIMe OOJbIION 0O0IIecTBEHHBIN
pE30HaHC.

Hcnonp3oBaHHAs  dTamm3alMsi  HCTOPUYECKHX  B3TILIIOB,  HICH,
Kacaromurxcsa IPaBOBOTO IIOJIOKCHHUA JKCHIIWH, KOHCYHO, HOCHUT HECKOJBKO
YCIIOBHBIM XapakTep W JaeT JIMIIb IpeicTaBieHHs o0 oOmieM HarpaBiIeHUH

! Cm.: TIpoGuemsl Teopun rocynapersa u npasa// oz pex. npod. M.H. Mapuenko. —
M.: 1999. C.36-42; Jleiict O.3. Cymnocts mpasa. — M.: 3epuano-M, 2002. C.106-
122.
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pasButusa. OpHako ®  6Ge3 Takod ITanmu3aluu TPYIHO COCTaBHTh
IpaBUIFHOE NPECTAaBICHHE O CTAHOBJICHUM M PAa3BUTHH IPABOBOTO IIOJIOKEHUSA
JKEHIIMH B HCTOPUYECKOM IIIaHE.

Bonbioe BHMMaHUE, B paMKax XapaKTEPUCTHUKHU MPABOBOTO IOJIOKEHUS
KEHIIMH B COCJIIOBHO-KAaCTOBBIX OOIIECTBAX, JWUCCEPTAHTOM YJIEISIETCS POJH
PHMCKOTO IIpaBa B Pa3BUTHUH IPABOBOTO MOJIOKEHMS KEHIIMH. PuMckoe mpaso,
110 MHEHUIO JUCCEPTAaHTa, BHICTYIIMIIO BaXKHEHIIUM HHCTPYMEHTOM LIMBIIIM3AIHN
MPaBOBOTO TIOJIOXKEHUsI JKEHIMH, 3alllUThl NpaB W CBOOOJA JKSHIIMH OT
OTCTABaBILIUX OT YPOBHS Pa3BUTHsI OOLIECTBA HOPM OOBIYHOIO MpaBa U, OTYACTH,
JaXe HOPM pEeNIMIrHO3HOTO Xapakrepa. IOpuanmdeckoe mpaBo (B OomIMYME OT
OOBIYHOTO TpaBa M PEIMIHO3HBIX HOPM) CO BPEMEH PUMCKOIO IpaBa BHICTYIIAET
3alIMTHAKOM TIIpaB M CBOOOJ JKEHIIWH OT CYIIECTBYIOIIMX HPUTECHEHUMH,
orpannyeHuit. KoHeuHo, 10puanveckoe NpaBo HE MOXKET He ObITh CBS3aHHBIM C
YPOBHEM OOILECTBEHHOrO pa3BuTUsl B 1ieioM. OTcCroa W Te HEe3HAYUTENbHbIC
YIIy4IIEHHs] MPAaBOBOTO TOJIOKEHUs JKEHIIMH HOPMaMH PHUMCKOTO TpaBa, IIo
CPaBHCHHIO C TEM YPOBHEM, KOTODPBIH CYIIECTBOBaJX K 3TOMy BpemeHH. Ho
[JIaBHBIA BBIBOJ 3aKITIOYAETCS B TOM, YTO PUMCKOE MPaBO KaK IOPUIMYECKOES
NPaBO BBICTYIIIIO 33 YETKYIO ONPECICHHOCTh HMEHHO HOPHANYECKOro CTaTyca
JKEHILUH, TapaHTUPOBAHHOTO rocynapcTBoM. IosiBIeHHe MONIOKEHUH PUMCKOTO
IOPUAMYECKOTO TpaBa OTHOCHUTEJBHO CTaTyca >KEHIIMH ObLJIO 3HAYMTEIbHBIM
LIaroM BIEpel, [0 CPaBHEHHIO C TEM IIOJIOXKEHHEM IKCHIIUH, KOTOpOoe
OMPeIeIISNIOCh OOBIYHBIM MPABOM M HOPMaMH PEITMTHO3HOTO MIPaBa.

3HaunTenbHas QYHKIHS PUMCKOTO IPaBa MO OTHOIICHUIO K MOJI0KEHHUIO
KEHIIMHBI B o0lnecTBe, TeM OoJiee, OblIa BaKHA €LIe U MOTOMY, YTO PUMCKOE
MPaBO MCXOAWJIO OT TOCYIAPCTBEHHOI BJIACTH, OHO MO CHJIE ObUIO BBIIIE, YEM
HOPMBI OOBIYHOTO TIPaBa ¥ PEIUTHO3HBIE HOPMBL.

B auccepranmu oTMedaeTcs, YTO KEHIIMHBI [0 PUMCKOMY IpaBy, B
OCHOBHOM, OTHOCHJIUCH K KaTErOpuH CyOBEKTOB IpaBa. PHMcKoe MpaBo IoJ
MPaBOBBIM MOJIOKEHHEM CyObeKTa MOHUMAJIO €r0 COCTOSHHE, 00yClIaBIHBaroNnIee
BO3MOXKHOCTb 00J1aJaTh COBOKYIIHOCTBIO IIPaB M OOS3aHHOCTEl M COBepIIaTh
JICUCTBHUSI, BJIEKYIME IPAaBOBBIC MOCIEICTBHS, HENPOTHBOpEYAIUE 3aKOHY H
3aBUCSLINE OT 00beMa MPaBo - U JAEECIIOCOOHOCTH, a TAKKE COCTOSTHUN CBOOO/IBI,
rpakIaHCTBa U CEMEHHOTO MOJIOKEHUS.

OO0BbeM IPaBOBOrO TOJIOKEHHS JKCHIIUHBI ONPECISIICS B 3aBUCHMOCTH
OT TOT0, K KaKOH rpymnie cyObeKTOB IIpaBa OHa OTHOCHIIACK.

Oco0OCHHOCTH TIPaBOBOTO ITOJIOKEHHUS KEHIIMHBI OBUTH OOYCIIOBIICHBI
MECTOM, 3aHHUMaeMbIM €0 B (aMuiIbHOW Tpynme - cembe. 10 ecTb, 00beM
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MIPABOBOTO TIOJOKEHUS JKEHIIMH I10 PHUMCKOMY IPaBy KOHKPETH3HUPOBAJICS
B 3aBHCHMOCTH OT BHJa 3aKJIIOYCHHOTO Opaka.

Hccrenys mpaBoBOe TOJOXKECHHE JKCHIIUH [0 PHUMCKOMY IIPaBy,
JMCCEPTAaHT TPHUXOAMUT K BBIBOAY, YTO Ha NPOTSDKEHWH BCETO CYLIECTBOBAHMS
PUMCKOTO TrocyaapcTBa O0BEM IIPaBOBOTO  IIOJIOKEHHUS! JKEHIIUHBI  OBLI
OTpaHMYEHHBIM, [0 CPAaBHEHHIO ¢ 00bEMOM CTaTyca MyK4uHbI. Ho, HecMoTps Ha
HEPaBHOIIPABHOE IOJIOKCHHWE JKEHIIWHBI M MYXXYWHBI, TI0 Mepe pa3BHUTHUIL
PHUMCKOTO TOCYIapCTBOOOpa3yromero oOIIecTBA M OCO3HAHHUS PONM M MecTa
JKEHIMHBI B OOmIecTBe, HAOMIOJaeTCsl TEHISHIMS paciiupeHuss o0bema
IIPAaBOBOTO TOJOXKEHHS XKEHIIWHBI TIPH MTOMOIIH I0OPUINYECKUX CpeaAcTB. To ecTp,
PHMCKOE TOCYAapCTBO OCO3HAET HEOOXOJIMMOCTh ITOBBIIICHHS POJIN JKEHIMHBI
JUIL TANBHEHIIEro yCIelHOTo mporpecca oobmecrBa. OTcroma, MO MHEHUIO
JVICCEPTAaHTa, HAYMHAET CKIAAbIBATHCA CIHEIHAIbHOE IIOHITHE «IIPaBOBOE
MOJIOXKEHHE JKEHITMHY». XOTs [0 PUMCKOMY MPaBY MIPABOBOE MOJI0KEHHUE KEHIHH
U WMEeT CYIIECTBEHHOE pa3iIM4dhe, IO CPaBHEHHIO C COBPEMEHHBIM €ro
MpeCTaBICHUEM, HO ()aKTOM OCTaeTCs TO SBJICHHE, YTO IMPABOBOE IOJOKCHUE
JKCHIIIH B FOPUINYCCKOM CMBICIIC HAYMHACT CKJIABIBATHCS HMEHHO B PHMCKOM
rOCyIapCTBe.

Wnen puMcKoro mpaBa, Kacaroufecs IIpaBoOBOTO MOJIOKCHHS JKSHIIUH, B
JambHEeWIIeM IOBIMSAIM Ha CTAaHOBJICHHE M pa3BUTHE EBPOIEWCKOro IIpasa,
ocobeHHO B chepe oxpaHbl (yHIAMEHTAIBHBIX MpPaB YeIOBeKa (KCHIIMHBI, B
YaCTHOCTH).

Kaxmoe eBpormeiickoe TrocylapcTBO 3aMMCTBOBANIO T€ ITOJOKCHUS
PUMCKOTO TIpaBa, KOTOphle OBUIM Hambollee ONM3KH €My, OTBEYAIH €ro
uHTEpecaM M NpHHUMNAM. [10JI0KEeHUs] PUMCKOTo MpaBa O CTaTyce >KeHIIWH, B
OTpEe/IeICHHOW Mepe, TMOBIMSIIM W HAa POCCHHMCKOE 3aKOHOJATEILCTBO.
JuccepranT obpamaeT BHHUMaHHE Ha TO, YTO POCCHHCKOE TOCYJapCTBO TaKXKe
OTHOCHTCSI K YHCIYy TOCYyJapCTB C POMAaHO-TEPMAHCKHM THIIOM IIPAaBOBOH
CHCTEMBI, 1 Ta OCHOBHAs XapaKTEPHCTHUKA IIPABOBOTO ITOJIOKCHHS J>KCHIIWH B
cTpaHax 3amamHOW EBpOIBI, TOYTH TONHOCTBIO OTHOCUTCS K JTOCOBETCKOH
Poccun, 3a uckmoueHHEM HEKOTOPBIX MOJIOKEHUH, UCXOASIIUX U3 Ype3MEPHOTo
07arocyioBeHUss 4acTHOW COOCTBEHHOCTH, K 4YeMYy HETEpIHMO OTHOCHIACh
poccuiickas ropucnpyaeHuus. KOHKpETHbIE TIONOKEHHsT PHUMCKOTO IIpaBa
OKa3bIBAJI BIHSHAE HAa POCCHUHCKOE 3aKOHOJATEIBCTBO HE TOJBKO depe3
BusaHTHIICKYIO KyIBTYpY, HO U TepMaHCKYIO IPaBOBYIO CHCTEMY, KOTOpas, IO
CYIIECTBY, MTOTHOCTHIO PEIMITHPOBAIIA TIOJ0KEHUSI PUMCKOTO TIPaBa.

BinsiHue 1ONOKEHUH PUMCKOIO IIpaBa, UMEIOLIMX OTHOLIEHHE K
MIPAaBOBOMY CTaTyCy OKEHIIMH, CBITPAJI0O OTPOMHYI0O DOJb B ONpPEAEICHUU
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[IpaBOBOI'O  IIOJIOKEHMS JKEHIIMH B 3aKOHOJATENIbCTBE €BPOIENHCKUX
TOCYAapCTB M B YCIOBUSX CTAHOBJIEHMUS 3[E€Ch HHCTUTYTOB TPa)KIaHCKOTO
obmectBa. Pumckoe mpaBo Jano eBpPONMEHCKHM ToOCynapcTBaM OCHOBHBIE
MIOHATHS, KACAOIIUECH IPUINYECKOTO MOJ0KEHHUS JKEHIIHUH U, B TO )K€ BpeMms,
3aJI0KHIIO0 BO3MOXKHOCTH €0 Pa3BUTHSI B COOTBETCTBUY C MHTEpPECaMH 00IIeCTBa.

B smoxy HOBOro BpeMEHM HCTOPUYECKOTO Pa3BUTHUSl HJIEW, HapsSAy C
MIPEJOCTABIICHUEM »OKCHIIMHAM pAaBHBIX MpaB C MYXYMHaAMH, B oOmiecTse
3aroBOpuIn U O HCO6XOJII/IMOCTI/I MPEAOCTABIICHUA UM PaBHBIX BO3MOYKHOCTEH MX
OCYIIECTBJIEHUS. DJTO CTal0 HEOOXOIMMBIM, ITOCKOJNBKY OOHApyKHIOCh, HUTO
JKEHILMHBI ¥ MYXYMHbBI OTJIMYHBI MO CBOEH NpPUPOJE, a TAKXKE MMEIOT pa3Hble
HHTEPECHI.

B kxadectBe HamOoyiee o0Omero BBIBOAA 3TOW TJaBBl JUCCEPTALIUH,
aBTOPOM YTBEpKIAETCsA, YTO €CIM PHUMCKOE IIpaBO, BIEPBbIE 3aKperuIss
IOpI/I)II/I‘IeCKI/II\/'I CTaTyC XCHINIWH B CBOMX HOpMaxX, UCXOAUIIO H3 HGOGXO}II/IMOCTI/I
YCTpaHEHUs TOCHEACTBUA  yTpaThl JKEHIIMHAMH CBOETO  paBHOIPaBUS,
MpOU3oIIeAIIeld B pe3yapTare 00Opa3oBaHWS IMATPUAPXAIFHOTO pOJa B XOJE
pazleneHus Tpyda MEXIy MYXYMHOM M JKEHUIMHOW, TO HCTOPUYECKU
mocienyroomas  IOpHIUYecKass MBICIb, pa3BUBAJaCh B JyXe oOecredeHUs
paBHOIIpAaBUA MEXKIY HHUMHU. Ha 3TOM nyTH BO3HHUKAJIU pa3IMYHbIC
MIpeACTaBICHNU O (OpMax JOCTHIKECHUS TAKOTO PaBHOIPABHUS, pa3pabaTHIBAINCH
OIIpe/ieJICHHbIE TEOPUH MPABOBOTO MOJIOKEHUS )KEHIIHUH.

JluccepTaHT MOAYEPKUBAET, YTO BaXKHbIM I[IArOM Ha IMYTH
COBEPILEHCTBOBAHMSI IPABOBOTO INOJIOKEHUS KEHILUH SBUJIOCH MPU3HAHUE NIPAB
JKEHILMH U 3aKpEIUIEHHE UX B HOPMaxX MEXIyHapOJIHOro Mpasa.

IlonoxxeHust  MEXIYHapOJHOrO  MpaBa, IMOCBAILIEHHbIE  CTaTyCy
JKCHIIWHBI, KaK IMMPpaBUJIO, ABJIAIOTCSA YHUBEPCAJIbHBIMU, OHU HE TOJIBKO COACPIKAT
BECH MEPEUYCHb JOCTOUHCTB Y€JIOBEKA, HO U peaHbeIﬁ MEXaHH3M HX 3alIUTHI. B
TOXXE BpeMs pa3padOTaHbl OTAEIbHBIC TOKYMEHTHI MEKIYHApOIHOTO IIpaBa,
PpacupoCTPaHAIOIIKECS TOJIBKO HA KEHIIHH.

locymapctBa, mNpuHSBIIME MEXAYHApOAHBIE AKThI, KacaloLIUeCs
NPaBOBOIO TMOJIOKEHUS JKEHIIMH, JOJDKHBI BCELIEJIO CIENOBaTb MM B XOJe
JaNbHEHIeH cBoel pabOThI, MPHUBOINTH CBOC HAIMOHAILHOE 3aKOHOATEIHCTBO
B COOTBETCTBHUEC C OTUMHU Tpe6OBaHI/IHMI/I.

JuccepTaHT OTMEUAET, YTO MEXIYHAPOIHBIE HOPMBI O MpaBax KEHIIUH
K HACTOSIIEMY BPEMEHH 00pa3yIoT OIpENeIeHHYI0 OOIIHOCTh, KOTOPYIO MOXKHO
Ha3BaTb MHCTUTYTOM MEXIYHAPOJHOTO IpaBa O cTaTyce >KEHIUMH. JlaHHBII
HUHCTUTYT JOJIKCH HaWTH OTPAKEHUE, KaK B COOTBETCTBYIOIIUX leC6HI/lKaX, TakK U
pu cucreMaTu3daliui MEKAyHapOJHbIX TOKYMEHTOB.
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Tperes rtnaBa «IIpo0iaemMbl pa3BUTHS MPABOBOIO IOJIOKEHHSA
JKeHIIIUH B coBpeMeHHO# Poccuiickoii ®enepauuu» cocTouT U3 3 pasnesos U,
TJIaBHBIM 00pa3oM, MOCBSIICHA aHAIM3y BO3HHUKIIIUX B COBpeMeHHOM Poccuiickoit
®denepalul pa3IUYHbIX TEOpPUI, HEMOCPEACTBEHHO KAacaroIUXCsS MPaBOBOIO
TIOJIO’KEHHMSI JKEHIIMH. 3]1eCh AUCCEPTAaHTOM ObliIa clieslaHa IOTBITKA OIPENeNIUTh
IIyTH BBIPAOOTKH COBPEMEHHOM FOPUIMYECKON KOHIENIMH MPaBOBOTO CTaTyca
KCHIITHH.

3HaYNTENBHAS YACTh HCCIELOBAHMS B DTOHM TUIaBE IMOCBSIIEHA OOIIEH
XapaKTEPUCTHKE Pa3BUTHUS IPABOBOIO IOJIOKEHUS KeHIUH B Poccuu. bonbiioe
BHUMaHHE B 3TOH 4YacTW TIJaBbl YJENAETCS BONPOCY Pa3BUTUSL NPaBOBOIO
MOJIOXKEHHS JKEHIUH B COBETCKOE BpeMs. B uacTHOCTH, OTMedaercs, 4To B
COBETCKOE BpeMsl MPAaBOBOE MOJIOKEHHE >KEHIIUH PpPa3BUBAJIOCh U JOCTHUIIIO
OTIPE/ICTICHHBIX TTOJIOKUTEIBHBIX Pe3yabTaToB. OCOOEHHO 3TO OTHOCHUTCS K cdepe
TPYAOBBIX, CEMEWHBIX MPaBOOTHOIIEHHH. OIHAKO B ITOCTCOBETCKOE BpEMs
OTACJIIBHBIC NOCTUXXCHUA B oOmacTu IMPpaBOBOT'O IMOJIOKCHHUA KCHIIUH MBI CTAJIN
TEepsITh. B 3THX yCIOBHAX TOSBWINCH pa3IHYHBICE TCOPHH OTHOCHUTEIHHO
MIOJIOXKCHUS KCHIIMHEI B OOIIECTBE, a 3aKOHOAATENbHAs paboTa, MO CO3TaHUI0
BO3MOKHOCTH JKCHIIUHAM YYacTBOBaTh B OOINECTBEHHOW XW3HH HapaBHE C
MY>KYMHAMH, HECKOJIBKO ocialia.

I_II/ICCCpTaHT KPUTUYECKU OLCHUBACT W AHAJIMUBUPYCT PA3JINIYHBIC
(deMuHHCTCKHE TeOopuH. B dYacTHOCTH, aBTOpPOM pabOThl OTMEYaeTcs, 4YTO
MIPEICTaBUTENIN KOHCEPBATUBHON TEOPHH MPAaBOBOTO CTATyCa KCHIIMH HUCXOJSAT
U3 TPENCTaBICHUA O >KCHIIMHE, KaK XPAaHUTCIBHUIBI JOMAIHET0 odYara u
BOCIIUTAaTeNFHHUIBI CBOWX JIeTell W BBICTYHNAIOT MPOTHB €€ yd4acTusi B
0OIIIECTBEHHOM NPOU3BO/ICTBE.

deMHHUCTHYECKAsT TEOPHsI MMEET HECKOJbKO HAIpaBICHUI, OJHO H3
KOTOPBIX — JIOepaIbHO-pe(hOPMUCTCKOE HAIIPABIIEHHE, 10 MHEHUIO JHCCEPTAHTA,
OJDKHO OBITH  yYTEHO TIPH (POPMHPOBAHUH COBPEMEHHOH IOPUAMYECKOU
KOHIICTIIINH IIPABOBOTO CTaTyca JKEHIINH, IIOCKOJIBKY MO3BOJISIET HAHOO0IIee TIOTHO
YYeCTh HHTEPECHI, KaK KCHIUHBI, TAaK U BCETO OOIIECTBA B I[EJIIOM.

B MMPOTUBOIIOJIOKHOCTE 3TUX Teopm‘/i, TeHACpHasA TCOpUA HUCXOOUT U3
HUACU paBCHCTBA MYXYWH W JKCHIIUH BO BCCX cq)epax JKHU3HU U JCATCIBbHOCTH,
3a4acTyl0 UTHOPUPYS OMOJOTMUECKHE Pa3iuyusl MY>KYHH U KEHIIWH, BIUIOTH JI0
OTPUIIaHUS BBHITIOJTHEHHUS KEHIIMHONW PEIIPOAYKTUBHON (PYHKIIHH.

Ha ocHoBe aHamm3a OTMEYEHHBIX TEOPHIA, IUCCEPTAHT INPUXOTUT K
BEIBOJY O TOM, YTO B COBPEMEHHBIX YCIOBHSAX JOJDKHA OBITH pa3zpaboTaHa
Hay4dHas KOHICHIIHUA IpaBOBOI'O IIOJIOKCHU S KCHIIWH, y4uThIBaromas
JUIUTSNIHYI0 UCTOPUI0  (OPMHPOBAaHUS ITOr0 HMHCTHTyTa. [l0 MHEHHIO
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IUCCEpTaHTa, B  OCHOBE  3TOW KOHIEIINH JIOJIKHEI JexKaTh
0COOEHHOCTH OHMOCONMANBHBIX (YHKIWK KEHIIWHBI, KaK MOXKHO TIOJHEe
YYUTBIBaEMbIE, KaKk B HOpPMax MEXKAyHapoOJHOTO TMpaBa, Tak MU B
3aKOHOJIATEJIbCTBE HAIMOHAIILHBIX TOCYAapCTB.

[IpaBoBOE MONOKEHNE KEHIIMH KaK IOpUAMYECKas KaTeropus JOJDKHA
OTpaXaTh CHCTEMY IOPHIMYECKUX HOPM, NPHU3BAHHBIX CO3/1aTh JKECHIIMHAM
ocoObple yCIOBHA TpyZJa U OIpPEACIEHHbIC MPHUBWIETHH B OOIIECTBEHHO-
MTOJUTUYIECKOHN JKU3HM C y4eTOM OHMOCOIMabHBIX MX ocoOeHHocTell. ['ennepHas
TeopHs B YacTH, HANPAaBICHHONW Ha JUKBHIAIUIO BceX (HOpM IMCKpUMHUHALIAU
KEHIIMH, Ha TMPaKTUKE MOXET OBITh pealn30oBaHa JIMIIb C [OMOUIBIO
opuandecknx cpeacts. OTCioa, MHCTUTYT MPaBOBOTO MOJIOXKEHMS KEHIIUH He
TIOTJIOIIAeTCSl TeH/AEPHON Teopuel, a HalpoTUB, TOJIBKO 4epe3 (OpMUpPOBAHHE
OINITUMAJIBHOTO HMHCTUTYTA «IIPABOBOC TIIOJIOKCHHUEC IJKCHIIWMH», BO3MOXXHaA
peanu3anys NoJI0KEHU FeHAepHON TEOpUn.

Takum 00pa3oM, MO MHEHHWIO JUCCEPTAHTa, IOPUANYECKHHA CTaTycC
KEHIIMHBI KOHKPETHBIX TOCYJapCTB B COBPEMEHHBIX YCIIOBHSX CKIIAJIBIBACTCS U3
T€X HOPM O TIpaBax M CBOOOJaX 4YeNOBEKa, JACHCTBYIOIIMX BHE II0JIOBOTO
pasnuuus, a TakKe M3 TEX JONOJHUTEIBHBIX IpaB, KOTOPHIE IOJDKHBI OBITH
MIPEJCTaBICHBl JKEHIIWHAM, MCXOAS M3 HX OCOOEHHOCTEH OHOCOIMaIbHOTO
Xapakrepa.

HopMbl MeXIyHapoaHOTO MpaBa O MpaBax M CBOOOJAX YeJIOBEeKa ILIIOC
HallMOHAJIPHOE 3aKOHOJATENILCTBO O JIOMOJHUTEIBHBIX IIpaBaxX >KCHIIWH, IO
MHEHUIO UCCEPTaHTa, 00pa3yloT e€ANHBII MEKOTPACIeBOM HHCTUTYT IPaBOBOTO
TIOJIO>KEHHST JKSHIIHH.

Hauunas ¢ PUMCKOTO ITpaBa, MHCTUTYT IIPABOBOI'0O MOJIOKCHUSA KCHIITUH
pa3BHBaeTCsl MOCTENEHHO JI0 COBpeMEHHBIX TpeboBanuil. OcHOBa e €ro
pasBUTHSl CBs3aHAa C HEOOXOAMMOCTBIO Oosiee MOMHONH M IPPEKTUBHOIM
IOPUAMYECKON 3aIlUTHI TIPaB U CBOOOJ JKEHIIMH Kak 0co0oil yactu cormuyma. B
TaKOM Ka4deCTBE 3TOT MHCTHUTYT, M0 MHEHHIO IHMCCEPTAHTA, COXPAHWUTCA M Ha
Oymyee.

B 3akaouennn muccepranuy cOpMYIHPOBaHbI OCHOBHBIE BBIBOJIBI,
C/IeNaHHble Ha OCHOBE NPOBEIEHHOTO HCCIENIOBAaHUS, CPEIH KOTOPBIX TJIABHBIM
SBJSIETCSL TO, 4YTO OOpalleHue K HCTOPUKO-METOAOJIOTHYECKHM —acleKTaM
IIPAaBOBOTO TIOJIOKEHUS JKCHIIWH IIO3BOJIAET HECKOJIBKO IIO-MHOMY OLEHHWTh U
HEKOTOPbIE COBPEMEHHBIC NTPEICTaBICHHS B 3TOH 001acTH.
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