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OBHLIAA XAPAKTEPUCTHUKA PABOTHBI

AKTYaAJIbHOCTh Te€Mbl JHCCEPTANMOHHOIO HCCJIeI0BaHMSA O0YCIOBJICHA
OOJBIIIMM TEOPETUUYECKUM W TMPAKTHUYCCKUM HHTEPECOM K TPEIMETY U OOBEKTY
UCCIICIOBAHUSI, B CBA3U C TEM, UTO OXpaHA CEMbH, CEMEUHBIX LIEHHOCTEH WU IIpaB
CYIIpYIOB, HE3aBUCUMO OT TOTO SBISIIOTCA OHU TrpaxaaHamu Poccuiickon
denepanuyu WM TpaXJAaHAMU  MHOCTPAHHOTO  TOCYAApCTBA,  SIBISAIOTCS
IPUOPUTETHBIMHU 33Ja4aMH TrocyJapcTBa M o0OIlecTBa B 1I€JIOM, HACEJCHUsA
OTZEJIBHO B3ATOW CTPAHBI.

be3yciaoBHO, OOILIECTBO 3aMHTEPECOBAHO B MPOYHBIX OpayHBIX COIO3aX,
OCHOBAHHBIX HA YYBCTBaX B3aMMHOM JIFOOBH, YBOKEHMS U B3auM03a00Thl. OHAKO,
CJeyeT OTMETHUTh, UTO CTAOMIBLHOCTh Opaka ¢ y4yaCTUEM MHOCTPAHHBIX T'PaXK]IaH,
OoJbIIe MOABEPKEHA PHUCKY, BBHJY TOTO, YTO MPABOBOE PETrYJIMPOBAHHE TaKHX
OTHOILLIEHU OCYUIIECTBIIIETCS HE TOJBKO BHYTPEHHHM 3aKOHOJATEICTBOM, HO
TaKk€ W HOPMaMM WHOCTPAHHOIO TMpaBa, a B OTACJIBHBIX CIydasx —
MEXIYHAPOIHBIMU COTJIAIICHUSIMU.

IIpaBoBOoe  wuccienoBaHWE  CUCTEMBI  CEMEMHOTO  3aKOHOAATEIbCTBA
ConpyxectBa HezaBucumbix [T'ocymapctB (maiee — CHI,, Coapyxectso),
PETYIUPYIOLIEro 3aKJIIOUEHUE U TMpeKpanieHue Opaka C y4aCTUEM HHOCTPAaHHBIX
rpakjaaH, OOYCJIOBJICHO CONMAIBHBIMHU MPEANOCHUIKAMUA, B TOM YHCJIE POCTOM
yycjga TaK Ha3blBAaGMbIX HWHTEPHAIIMOHANIBHBIX OpakoB. B cBsi3m ¢ 3TuM
MPaBOMEPHBIM BUJIUTCS BOIIPOC 0 cneruuke pEryJIMpOBaHUS
KOAU(MUIIMPOBAHHBIMU aKTaMU CEMEWHOTO 3aKOHOJATEIhCTBA HA3BAHHBIX CTPaH
COOTBETCTBYIOLIIUX OTHOLICHUH.

Eciu roBopuTh O OpayHbBIX OTHOIICHHSIX MEXKAY JIMIAMH, KOTOPHIC
ABJISIFOTCS TPAXKIaHAMM PA3JIMYHBIX TOCYIAPCTB, TO, KaK CIPABEIJIMBO OTMEYAET Y.

KHOTT, TpyaHOCTM BO3HUKAIOT TOrAAa, KOTJA CYOPYTH HMEIOT Pa3IM4HOE



IPAXKJAHCTBO U TOCYIAPCTBA, K KOTOPBIM OHU PUHAIIEKAT, COAEPKAT Pa3IUUHbIC
caHKIun' .

Cdepa HOPMaTUBHO-IIPABOBOTO peryJIMpOBaHMs 0OLIECTBEHHBIX
OTHOIICHUH, BO3HUKAIOIIUX IO TOBOAY 3aKJIIOUEHHUS W MpeKpaleHus Opaka c
y4acTHUEM HWHOCTPAaHHBIX TpakJaaH OoJiee ClIOKHAa W MHOTrorpaHHa, 4em cdepa
PaBOBOTO  PEryJupoBaHUs OpayHbIX OTHOIIEHUH BO3HUKAIOMIMX MEXKAY
rpaxaganamu  Poccuiickoit ®enepauuu, B OOJbIIEH CTEIEHH B CBSI3U C
HEOOXOJAMMOCTbIO  MPUMEHEHHS  HOpPM, KakKk  BHYTPEHHEro  CEMEWHOIo
3aKOHOJATENbCTBA, TAK U HOPM MHOCTPAaHHOrO IpaBa. ClieqoBaTeNbHO, JaHHAsS
cdepa OTHOIICHUN cHeU(PUYHA, BBUAY UX MHOTOACIIEKTHOCTH U YCIOKHEHHOCTH
KOJUIM3UOHHBIMM ~ HOPMaMH, COOTBETCTBEHHO JAHHBIE OTHOIUEHUS HOCAT
KOMIUIEKCHBIM MeKOoTpaciaeBor xapakrep. Ilpm atoMm, cimenyer mpusHaTth, 4TO
KOJUIM3UOHHBIE HOPMBI CEMEHMHOIO 3aKOHOAATEIbCTBA, KOTOPBHIE MPU3BAHBI
peryaupoBaTh NpOUEAYpPY OINpEeTIeHUs] TPUMEHUMOTO IpaBa, CoJepKaT B cede
MHOTO MPOOETIOB ¥ MPOTUBOPEUHIA, YTO YCIOKHIET UX MPAKTHUIECKOE IPUMEHEHHE
1 00yCIIaBIMBAET BO3MOKHOCTH JIJIS 3710YTIOTPEOICHUH.

[ToTpeOHOCT, B HAYYHOM HCCJICIOBAaHMM TPOOJIEM B yKa3aHHOW cdepe
oOBbsICHsIETCSI TeM, 4YTO B TocienHee Bpems B Poccuiickori ®Denepaiuu
3aKJr04aeTcsl Bce OoJibllie OpakoB C YYaCTHEM MHOCTpPaHHBIX rpaxkaaH. OO0 3Tom
CBUJETENBCTBYIOT CTATUCTHUYECKUE JIAHHBIE, MPHUBEJACHHBIE B JUCCEPTALMOHHOM
uccnenosannu. Hampumep, B 2007 r. xutemm MOCKBBI CO3JQIM CEMBIO C
rpaxkaanamu 102 ctpan, a B 2008 - yxe c¢ rpaxmanamu 106 crpan. Cpenu
rOCyZapCTB NalibHEro 3apyoexbs muaupytoT Typmus, ['epmanus, CILIA, Uspannb
u BenukoOputanus, a cpenu crpan CHI' Ha mepBoM mecte cTtoutr YKpauHa, ¢
rpaxaaHaMu Kotopor Obuto 3akmrodeHo okoio 4 000 6pakos. Utoro B MockBe B
2008 r. 3akmoueno 12 000 uHTepHannoHanbHbIX OpakoB. Yke B 2011 rogy takum
OBUT KaXAbIM JecsAThI OpauHblii coro3. B 2012 romy cratuctuka mno Mockse

y0OaBuiIach, Tak 3a nepsblie mecTb Mecses 2012 roga B cronuiie ObUIO 3aKIIOYEHO

1 Cm.: Knott U. Die fehlerhafte Ehe im internationalen Privatrecht / Schriften zum Internationalen Recht. Band 87.
Berlin: Dunker Shumblot. 1997. S. 18.



36,6 Teicsiun OpaxoB, 4700 u3 HHUX - C y4acTHEM HHOCTpaHIIA, CIEA0BATEIbHO,
WHTEPHAIIMOHAILHBIM OBLT KaKIbIH CeIbMOW CTOMWYHBIN Opak. bonee 13 Thicsu
opakoB (13,8% wu3 Bcero konuuectBa OpakoB Mo MockBe) ObUIO 3aKJIIOYEHO B
ymenmeM 2013 romy ¢ umHocTpanmamu u3 117 rocymapcrs. Ilo cioBam
CIEIUATUCTOB, OOJIbIIIE BCEro CBafed OBbLUIO CHITPAHO C TpaxaaHaMu Y KpauHbI
(3845), Monnossl (1414), Kupruzuu (1065), Y36ekucrana (1029) u benopyccuu
(1007). A Tak xe c rpaxmanamu Typumu (203), I'epmanum (180), M3pauns u
Wranuu (o 115), u Adranncrana (111)%

Kak BumuMm, B o0O0mEeM 4Yucie 3aKIIOYaeMbIX OpakoB C ydacTHEM
MHOCTpPaHHBIX TpakJaH, MNpeolianalT Opakd C TpaxJaHaMH TOCYJapCTB-
yuyactHukoB CognpyxkectBa HezaBucumbix [ocymgapctB. be3ycnoBHO, OHHU
CBUJICTEILCTBYIOT 00 OpPHEHTUPOBAHHOCTHU K 0OJ€e TECHOMY OOILEHHIO HapOJ0B
OBIBILIMX COIO3HBIX PECIyOJIMK, COJEpKalIeMy B ceOe colhalbHbIe, MOJIUTHYECKUE,
THUYECKUE, TEHETUYECKHE U MHOTHE JPYTHE acHeKThl. Takke 3TO 00yCIOBIEHO
OOIMMU HCTOPUYECKUMHU KOPHSIMH, pEIUTued, oOblYasMH, TPaBOBOU U
COIMAIbHON KYJIBTYpOM, KOTOpPbIE B CBOIO OY€pEib, COMMKAIOT HAPOJIbl OBIBILIETO
CCCP. Hemaino To4ek CONMPUKOCHOBEHHUS MOKHO HAOJIIOMAaTh B 3aKOHOIATEIHCTBE
u mpaBoBod monuTuku Poccum u ctpan CHI'. NmeroTca Takxke W pas3inyws,
OJIHAKO OHU BEChbMa MOJIE3HBI, TaK KaK MO3BOJISIIOT C HAYYHOW W MPAKTHUYECKOU
TOYKH 3pEHUs JETAIBHO MCCIENI0BaTh HAUMOHAIBHOE 3aKOHOAATEIbCTBO
CONpPEIETbHBIX TOCYJAPCTB U MPAKTUKY €r0 MPUMEHEHUS C 1IeJIbI0 3aMMCTBOBAHUS
MOJIOKUTEIIbHBIX MOMEHTOB u JaIbHEUIIEro MOJIMTUKO-TIPABOBOTO
B3aumoierictBusi Poccuiickoit ®@enepauuu u apyrux crtpan CHI. B cuny
BBIIIECKA3aHHOTO B JAHHOM JMCCEepTAlMOHHOW padoTe, MOMHUMO CpaBHEHUS
POCCHIICKOTO TpaBa C HMHOCTPAaHHBIM TIPABOM B I€JIOM, OOJbIIE BHUMAHUSA
yaAENsAeTCS CpPaBHUTEIBHOMY aHAIM3y CEMEMHOro 3akoHojareiabcTBa Poccum u
obiBIIMX pecnyonuk CCCP. W 3xech, ciaeayeT OTMETUTh, 4YTO B padore

S3HAUUTCIIbHAA POJIb MNPHUHALJICKHUT CPABHUTCIBHO-IIPABOBOMY HCCICOIOBAHUIO

! Crarucruka.RU - mopran cratucrideckux nauubix. URL: // http://statistika.ru ([lata obparterus mapt 2014 1.)
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CEMEHHOro  3aKoHojarenbcTBa Poccum W ApMeHMM Kak  OJHOM U3
IIPEICTaBUTENBHUIL] TOCy1apcTB-ydyacTHuKoB CHI'.

Yro kacaercs Poccumitckon Depepanuu, TO, CIEAYET MOAYEPKHYTh, UTO
HaIlle TOCYJapCTBO B HACTOSAIIEE BpeMsl HAXOIUTCS Ha IMyTH pePOopMUPOBAHUS
roCyJapCTBEHHON CEMEMHON MOJINTHKHU C LENbIO0 YKPETUIEHUS, PA3BUTHS U 3AILMThI
MHCTUTYTA CEMbU Kak (QyHJAaMEHTAIbHONW OCHOBBI POCCUICKOT0 001IecTBa. 28 Mas
2013 r. na BrOpoMm 3acemanuu KoopaunaumonHoro coBera mnpu lIpesuaente
Poccuiickon @enepanuu no peanusanuu HanmoHalIbHOW CTpaTeruu IEUCTBUN B
uHTepecax aereid Ha 2012 - 2017 rr. npeacenarenem Komutera ["'ocynapcTBeHHON
Jympl 10 Bompocam cembH, XeHUMH U jgered E.b. MusynnHol mnpencrasiieHa
Konuenims rocyaapcTBEHHOM CEMEMHOW MOJUTUKM Ha nepuon no 2025 .
(oOmmIeCTBEHHBIN MPOEKT) (manee - KOHHGHHI/I}I)l, B KOTOPOM COAEPKUTCA
KOMILJIEKCHBI aHaJM3 COBPEMEHHOTO COCTOSIHMSI MHCTUTYTa CEeMbM M Opaka, MX
MecTa M PpOJd B HacTosimed u Oyaymed cTtparerun pa3sutus Poccun,
KOHCTaTUpyeTCd U OOOCHOBBIBAE€TCS HAJIWYHUE B COBPEMEHHOM POCCHUHCKOM
obmiecTBe (hakTa «oci1abIeHUs» UHCTUTYTa CEMBH.

Bce 910 nuKTyeT HEOOXOAMMOCTh COBEPIICHCTBOBAHHUS IPAaBOBOIO
peryaupoBaHusi OpauHO-CEMEHWHBIX OTHOILIEHUH, KOTOPOE MOJIKHO CTPOMUTHCS, B
TOM 4HCJIe, Ha OCHOBE Hay4HO-OOOCHOBAHHON CHCTE€MbI KOJUIU3MOHHOIO
3aKoHOAATENbCTBA. OTHENbHBIC MPEIJI0KEHUS [0 H3MEHEHHIO U JIOMOJHEHUIO
JEUCTBYIOLIETO POCCUHCKOIO 3aKOHOAATENbCTBA MOTYT OBbITh HE TOJBKO HE
2G()EKTUBHBIMU, HO U «IIPOTUBOPEYAIIMMH KOHIICTIIMH €IUHCTBA CHUCTEMBI
ceMeiHoro 3akoHoxaarenscTBa Poccuiickon @enepaumu M ApYrux CTpaH —
YYaCTHUKOB CHI»?.

IlonaraemM, 4TO 3aMMCTBOBAHWE MOJIOKUTEIBLHOIO OIBITA KOJUIM3MOHHOIO
IPaBOBOTO PETYJMPOBAHUS 3aKIIOUEHHS M MpeKpanieHuss Opaka ¢ ydacTueM

HHOCTPAHHLIX I'paKJaH OTACJIbHBIX CTPAH — YUYaCTHHUKOB CHI JOJIZKHO ITO3UTHUBHO

b om: Konnenmus rocynapcTBeHHOW ceMmelHoW monuTuku Poccmiickoit ®denepanmu Ha mepuon mo 2025 r.
(obmmectBenublii poekT): B 3 wactsax / Coct. Musynuua E.b. u qp. U. 1. M., 2013. URL: http://www.komitet2-
6.km.duma.gov.ru/site.xp/050049124053056052.html.

2 Jlesymkua A.H. Teopermdeckas MOJeNb IMOCTPOCHHSI CHCTEMBI CEMEHHOTO 3aKOHOJATeNhCTBAa Poccuiickoit
@Deneparyl U APYTHX rocyaapcTB — yuacTHUKOB ConpyskectBa HezaBucumerx 'ocymapcts: ABToped. qucceprarl. ...
JIOKT. Topua. Hayk. M., 2013. C. 5.
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MOBJIIMATh HA PA3BUTHE JCHCTBYIOIIETO CEMEMHOr0 3aKOHOJATENbCTBA HE TOJBKO
Ha Tteppuropun Poccuiickon Pexepanuu, HO M Ha BCEM IIOCTCOBETCKOM
IPOCTPAHCTBE.

Heobxogumo  oTMETHTH, 4YTO  NPUHIMUINUAIBHBIE  W3MCHEHUS B
pEryJupoBaHUM  YAaCTHOINPABOBBIX  CEMEMHBIX  OTHOLIEHUH €  y4acTHEM
MHOCTPAHHBIX TpaxaaH mpoumsounuin B Poccuiickoit ®eneparuu B 1995 r.:. B
paznene VII Cemeilinoro konekca Poccuiickoii ®@enepanuu (manee — CK PD)!
BIIEPBbIE B HCTOPUH OTEYECTBEHHOTO MEXAYHAPOJAHOIO YACTHOTO IIpaBa MOJIY4YHIIN
3aKpEIJICHWE HallMOHAJIbHBIE JBYCTOPOHHUE KOJUIM3MOHHBIE HOpMBI. [loToMYy eliie
OJIHUM  apryMEHTOM, CBHUJCTCIBCTBYIOIIMM 00  aKTyaJlbHOCTH  JIaHHOTO
UCCJIeI0BAHMUS, SBIIETCS HE00X0IUMOCTh OLICHKHU 000CHOBaHHOCTH
3aKpEIUJICHHBIX  BIEPBbIE B  POCCUUCKOM  CEMEHHOM  3aKOHOJATEJIbCTBE
JIBYCTOPOHHUX KOJUTU3UOHHBIX HOPM.

HeykiioHHO Bo3pacTaeT 4ucio cyJeOHBIX CIIOPOB B cepe Opakopa3sBOAHBIX
OTHOIIIEHWH C ydacTUeM HWHOCTpaHHBIX TpaxaaH. [lo wuHpopmaruwy,
npejcTaBiieHHON Ha caiite CyneOHbIX 1 HOPMAaTUBHBIX aKTOB P®?, B 2012 roay B
cyziax oOIIel IOpUCANKIINKA OBIJI0O PACCMOTPEHO Beero 2556 aen B cepe OpauHbIx
OTHOUIIECHMH C y4aCTHEM MHOCTpaHHbIX rpaxkjiad, B 2013 r. — 3179, 3a nepBeie Tpu
Mmecsiiia 2014 rona — 470. VI3 Hux OoJiee 4ETBEPTH SBISIOTCA Jejia CBSI3aHHBIC C
BOIIPOCAMH MPEKPAIEHUs Opaka ¢ y4aCTHEM WHOCTPAHHBIX TPaK/IaH.

JlaHHble OOCTOSITENIbCTBA CBUIETEIBCTBYIOT O TOM, 4YTO B CYJeOHOM
MIPAKTUKE BO3HUKAET OOJIBIIIOE YUCIIO HEYPETYIUPOBAHHBIX BOIPOCOB, CBA3aHHBIX
C MPUMEHEHUEM HOPMATHUBHO-TIPABOBBIX aKTOB POCCHUICKOTO U MEXKIYHAPOIHOTO
CeMENHHOTO 3aKOHOJIaTEIbCTBA. 310 00BsCHSIETCS 3HAYUTETbHBIM
HECOBEPUICHCTBOM CHCTEMBI CEMEHWHOrO  3akoHoaarenbcTBa Poccum, ee
HECOTJIaCOBAaHHOCTBIO €  cucTeMod mpaBa  Poccuu, HEOOOCHOBAHHBIM
MECTOIIOJIOKEHUEM OT/ICJIbHBIX HOPMAaTHUBHO-TIPABOBBIX aKTOB B BEPTUKAJIBLHOU

CTPYKTYyp€ CHCTEMbl MEXAYHApOJHOIO KOJUIU3MOHHOTO OpayHO-CEeMEMHOro

! Cemeitnbrit xogexe Poccuiickoii ®enepaumu ot 29 xekabpst 1995 r. Ne 223-®3 (pex. ot 05.05.2014 N 126-D3) //
CoOpanue 3akoHonatenbeTBa PD. 1996. Ne 1. Cr. 16.
2 http://sudact.ru/ (Jlata oGpamerus Mapt 2014 r.)
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3aKOHOJATENbCTBA, MPOTUBOPEUMEM COJACPKAHUS  OTACJIBHBIX HCTOYHHKOB
CEMEHHOTO TMpaBa, PEeryIUPYIONINX MOPSAIOK 3aKITIOUEHUS U TIPEKpaIIeHus Opaka ¢
Y4aCTUEM MHOCTPAHHBIX TPaK/IaH.

Brlmecka3zanHoe CBUIETENHCTBYET O TIOBBINIEHHOM BHHMaHUHM K cdepe
IIPaBOBOTO PETYJMPOBaHUS 3aKIIOUYEHHS M MpeKpanieHusi Opaka ¢ ydacTueM
WHOCTPAHHBIX TpaXkJlaH, OCOOEHHO B AaCIEKTE €ro COBEPIICHCTBOBAHUS U
0OyCJIaBIMBAET AKTyaJIbHOCTh HCCIEAOBAHHS JAHHOTO BOIPOCA B COIMAIBHOM,
IIPABOIIPUMEHUTEIBHOM U TPABOTBOPYECKOM ACTIEKTAX.

CreneHb pa3padOTAHHOCTH TEMbI JUCCEPTANNOHHOIO UCCJIET0BAHUS.

Crnenyer OTMETUTH, YTO BOIPOCHI 3aKIIOYCHUS W TPEKpalieHus Opaka,
Npu3HaHus Opaka HEICUCTBUTEIBbHBIM SBISIOTCS OOBEKTOM MPHUCTAIBLHOTO
BHUMAHHUSI OTEUECTBEHHBIX I[MBWJINCTOB-CHEIMATUCTOB B OOJACTU CEMEHHOIO
npaBa. OnHOM W3 MEpPBBIX pPadOT, MOCBSUICHHBIX CPABHUTEIILHOMY aHAM3Yy B
chepe 3aKIOYeHUs U TpeKpalleHus Opaka B OTEYECTBEHHOM HAayKe CEMEHHOTO
mpaBa, MOXHO cuuTaTh «CpaBHUTENnbHOE cemeitHoe mpaBo» A.I'. ToitxOapra,
u3nanHoe B 1925 romy. OmpeneneHHbli BKJIaI B pa3paboTky mpobiieM
CPaBHUTEIBHOTO CceMeiiHoro mpaBa BHecan paboTel O.A. Xasosoi, H.U.
MapesimeBoit u I'.1O. degoceeBoil.

Cpenu TpynoB B ob0yacTu 00IIel Teopuu Mpasa, MOCBSIIEHHBIX U3YyYEHUIO
BOIIPOCOB O Opake, CleIyeT BBIACIUTh pPaOOTHl TaKUX JOPEBOIIOIMOHHBIX
POCCHICKMX, COBETCKMX, U COBPEMEHHBIX aBTOpOB, kKak A.M. benskoBa, A.U.
3aropoBckoro, C.C. AnekceeBa, [[.A. Kepumona, O.A. KpacaBuukoBa, B.C.
Hepcecsana, IO.A. Tuxomupoa, O.C. Hodde, K.J. Kasemun, II.B.
Kpawennnnukos, .M. Meiiep, I'.®. Illepmenesnu, A.M. ITuenunuena, B.B.
3a71eCcCKOro H JIp.

Bomnpock! 0 6pake ¢ yyacTueM MHOCTPaHHBIX TpakJaH ObUIH UCCIIEIOBaHbI B
paMKax HayKd MEXIyHapOJHOI0 YacTHOTO IpaBa B TPyAaxX YUYEHBIX-IOPHUCTOB:
JLII. AmnydpueBoit, M.M. borycnasckoro, M.W. bpyna, B.Il. 3BexoBa, M.H.
Kysnena, N.W. Jlykamyxk, JI. Pane, I'.1O. ®enoceeBoit B.A Kanamesckoro, B.1.
Kucwuns, JI.A. Jlyana, W.B. Ilanteneesoit, B.I1. Toncteix, H.A. llle6anoBoii, u ap.,



a Takke B paboTax B 00JacCTH CEMEWHOTO M TPaKJAHCKOTO MpaBa COBETCKUX U
COBPEMEHHBIX NpeacTaBUTENed MpaBoBod Hayku: M.B. AHnrtokonbsckoi, O.1O.
Nneunoin, A.H. Jlesymkuna, I'.K. MatseeBa, A.M. Heuaesoii, H.C. Huxuuk, O.H.
Huzamuesoii, A.M. Paben, B.A. Pscenresa u ap.

Cnenyer OTMETUTHh AMCCEPTALMOHHBIE PAOOTHI, MOCBAILIEHHBIE BOIPOCAM
IPaKJAHCKO-TIPABOBOTO  PEryJIUMPOBaHMUS OpayHbIX OTHOILIEHUH C ydacTUeM
uHOoCTpaHHbIX rpaxnaad, A.H. JleBymkuna, O.M. BemnnukoBoi, E.A.
Kpusonanosoii, H.A. MarseeBoit, O.C. Mukaenss, H.C. Hwxnuk, JLI.
CseunukoBoit, JI.LA. Tumenko, JILA. Tymanooi, WN.II. KopxkakoBa, O.I.
Kypunenko, IO.M. ®erroxuna, B.M. Kucens, Hryen Ban Kyen, HW.B.
[TanTeneenoit, C.C. CappoHOBOIl 1 HEKOTOPBIX APYTHX.

OTtnenpHBIE BOMPOCHI, Kacalolluecs MPaBOBOTO PEryJUpOBaHUs OpayHoO-
CEMEHHBIX MPABOOTHOILIIEHUH Ha MOCTCOBETCKOM MPOCTPAHCTBE, ObLIA OTPAKEHBI B
paboTax ydeHbIX — TmpeactaBuTenei uHbIX TocyaapctB Coapyxkectsa: b.b.
bazap6aeBa, M./[. Jlamupumenoii, b.A. JIxanmapbeka, B.A. Barpaca, N.B.
Kunuukosoi, E.B. Koxokaps, H.C. Kysneunosoii, P.A. Maiinanauka, M.A.
Maxwmynosa, E.A. Mwuuypuna, 3.B. Pomosckoii, HO.A. Pycramosoi, O.O.
VYIIbSIHEHKO U IpYTUX.

N3 3apyOeKHBIX UCCIIEI0BAHUIN UCTIOIB30BATUCH PAOOTHI TAKUX aBTOPOB KaK
AlGnamatn Xammyna, Ac-cabyH AOn ap-paxman, M. Bomsd, A. XKiopmuc, B.
bacransanu u np.

YuutbiBasg, 4YTO B COBPEMEHHOM LMBHJIMCTUYECKOM HAyKE IIUPOKO
UCCJIEIOBAINCH BOMPOCHl TPaKJaHCKO-IIPABOBOTO PEryJIHpOBaHUs Opaka c
WHOCTPAHHBIMHU T'paXkJIaHaMH, B HACTOSILIEM K€ HMCCIICIOBAHUM AKIEHT CAEIaH Ha
BbIsIBJICHMM HauOosiee 3¢p(eKTUBHOrO o00pa3lia MpaBOBOTO PEryJIWPOBAHUA,
OCHOBBIBAsICh Ha MCCIENOBAHUM MPABOBOTO PETYJIMPOBAHMS HE MPOCTO CEMEMHBIX
OTHOIIIEHUM, HO M CEMEHHBIX IIEHHOCTEH, a TakK)Ke BIMSHHE OCOOCHHOCTEH
HAllMOHAJIBHO KYJIbTYPbI CTPAaHbl Ha 32aKOHOAATEIBHOE PETYJIMPOBAHHUE.

N3noxeHHble BBIIIE TOJOKEHUS CBUICTENBCTBYIOT 00 aKTyaJIbHOCTU H

CTENEHN HayYHOU pa3pab0TaHHOCTH MPOOJIEMBI JUCCEPTAIIMOHHOTO HCCIICIOBAHUS



U OIpEeNeNsioT CIEAYIIYI0 Hejdb PadoThl: pa3padboTaTh aBTOPCKYIO MOJEINb
[IPaBOBOT'O PEryJUPOBaHUS OTHOIICHWH, BO3HUKAIOIIUX MpPU 3aKIOYEHUH U
IpEeKpaleHNH Opaka ¢ y4acTHEM MHOCTPAHHBIX IPaKIaH.

VYkazaHHas BbIIIE LEIb JOCTUTAETCS MOCPEACTBOM PELICHUS CIEIYIOUIUX
3aja4:

- PACKpBIThb U ONPEICIIUTh MPABOBYIO NMPUPOAY Opaka, a TaKKe BBISIBUTH
0COOEHHOCTH OIpeIeiIeHHs PAaBOBOM MPUPOIbl Opaka B 3aBUCUMOCTH OT CUCTEMBI
IIPaBOBOTO PETYJINPOBAHUS;

- HUCCJeOoBaTh HMCTOPUIO CTAHOBJICHHUS W Pa3BUTHS HMHCTUTYyTa Opaka B
MUPOBOH IOPUINYECKON JOKTPUHE B I1€JIOM U B IpaBe Poccuu u OBIBIINMX COIO3HBIX
peciyOIMK B YaCTHOCTH;

- BBIIBUTH OCOOCHHOCTH YCIIOBUM 3aKIIOYEHUS M MPEMSITCTBHM K
3aKJIIOUYEHUI0 Opaka ¢ y4yaCTHEM HHOCTPAHHBIX TPaK[JaH, a TAKXKe MOPSIOK €ro
3aKJIIOYEHUs, B TOM 4YHUCJIE€ B JUIUIOMAaTHYECKUX MPEACTABUTEIbCTBAX U
KOHCYJIbCKUX YUPEXKICHHUSX;

- 0003HaYUTh OCOOCHHOCTH TMOpSAKAa MpU3HAHUS OpakoB C Yy4YacTHUEM
MHOCTPAHHBIX TPa)KJlaH, 3aKJIIOUCHHBIX 3a NpeAeiaMu Tepputopur Poccuiickoi
Oenepaunu;

- BBISIBUTh OCOOEHHOCTH KOJUIM3HMOHHO-TIPABOBOTO PETYJIMPOBaHUS Opaka ¢
y4aCTHEM MHOCTPAHHBIX IPAXK/IaH;

- ONpEeAeNUTh MPaBOBYI NPUPOAY HEAEHCTBUTEIHLHOCTH M IMPEKpaLEHUs
Opaka;

- PacKpbITh OCHOBAaHHS, NOPSAIOK WU INPABOBBIE IOCIEICTBHS PaCTOPKEHHUS
Opaka C y4aCTMEM HHOCTPAHHBIX TpaKJaH, a TakKXKe MOCIEACTBUS MPU3HAHUS
Opaka HeJIeHCTBUTEIbLHBIM;

- Ha OCHOBE CPaBHUTEIBHOIO aHAJIN3a IPABOBOTO PETYJIMPOBAHUS CEMENHBIX
OTHOLIEHWH B cdepe 3aKio4YeHuss M MpeKpalleHus Opaka ¢ ydacTueM
MHOCTPAaHHBIX TpaXKJAaH II0 POCCUKWCKOMY W HWHOCTPAHHOMY IpaBy BBISIBUTH
COOTBETCTBUI U MPOTUBOPEUMI IIpaBa COLMAIBHOMY MOPSIAKY U AJI TaJbHEUIIEro

3aMMCTBOBAHU IIPABOBOI'O OIIBITA,
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- 0003HAYUTHh POJIb U OMNPENEIUTh 3HAUYEHHWE HOPM CEMEWHOro MpaBa Ha
YPOBHE MEXKOTPACJIEBBIX CBSI3€M C HMHBIM OTPACIEBBIM 3aKOHOJATEIBCTBOM B
PEryJIMPOBAHUY UCCIEAYEMBIX OTHOIIEHUM;

- chopMyIHpOBaTh TPEITOKECHUS] TIO0 COBEPIICHCTBOBAHHIO CEMEWHOTO
3aKOHOJATENbCTBA M EIUHBIX IOAXOJ0B B IMPABONPUMEHUTEIBHOW NPAKTUKE B
chepe MPaBOBOrO PEryJIUPOBAHUS 3aKIIOUEHHS, PACTOPKEHUS W NPU3HAHUSA
HEJICHCTBUTEILHOCTH OpaKka ¢ y4acTHEeM UHOCTPAHHBIX TPaXIaH.

O0beKTOM IMCCePTAIMOHHOIO0 MCCJIEA0BAHUS BHICTYNAIOT OOIIECTBEHHBIC
OTHOIIEHUS, BOSHUKAIONIUE TIPU 3aKITIOYCHUHN U TIPEKpalieHn Opaka ¢ ydacTHEM
VHOCTPAHHBIX TPa)XKJaH, PACCMOTPEHHBIE B TEOPETUYECKUX M MNPAKTUYECKUX
acCIleKTax.

IIpeaMeTomM aHMCCEPTALMOHHOIO MCCJEAOBAHUA BBICTYIIAOT CEMEWHO-
MIPABOBBIE HOPMBI, B TOM YMCJIE KOJUIM3UOHHBIE HOpMBbI Poccuiickon denepanuu u
MEXIYHAPOJHBIX IMPABOBBIX AKTOB, PETYJHPYIONIME OTHOIICHUS, BO3HUKAIOIINE
P 3aKJIIOYCHUH W TPEKpaIeHUH Opaka, a TakKe MPaKTUKa MPUMEHEHHS ITHX
HOPM, CYIIECTBYIOIIIME 10 TON MPoOJeMaThKe MPaBOBbIE TEOPUH, MPEICTABICHUS
Y UJIEU.

MeTtoaosiornueckas OCHOBA AMCCEPTALMOHHOIO HCCJIeA0BAHMS
O0azupyeTcs Ha HCHOJIB30BAHMM CIEAYIOIIMX M3BECTHBIX M MPU3HAHHBIX
MPUHITUTIOB, METOJOB Y MPHUEMOB HAYYHOT'O MO3HAHUA: OOIEHAYYHOrO MOAX0/a,
BKJIIOYAIOIIETO0 B ce0sl METOJbl CpaBHEHHWs, aHallu3a M CHUHTE3a, AaHAJIOTHH,
TEOPETUYECKOr0  MOJAECIMPOBAHUS M JIp.;  YaCTHO-HAYYHBIX  METOJIOB:
CPaBHUTEIHHO-TIPABOBOTO,  MEXOTPACIEBOTO,  JIOTHYECKoro,  (opmanabHO-
IOPUANYECKOTO, HCTOPUKO-TIPABOBOTO W [Ip., & TAKXKE€ NPUHLMIIOB M 3aKOHOB
JUATICKTUKH: PA3BUTHE W EAMHCTBO a0OCTPAKTHOTO W KOHKPETHOTO, OOIIEr0 U
YaCTHOT'O, JOTHYECKOTO U UCTOPUYECKOTO.

Teopernyeckyro 0CHOBY IMCCEPTAHMOHHOIO UCCJIEAOBAHUA: COCTABIIAIOT
paboThl YyYEHBIX B OOJIACTH TEOPUM TIpaBa M TPAKIAHCKOTO IMpaBa, B TOM YHCIIC
C.C. Anexkceena, JI.II. Anydpuenoii, H.A. bapunoa, A.M. benskosoi, M.M.

borycnasckoro, E.B. BacekoBckoro, O.1. Bennukosoit, A.W. 3aroposckoro, A.T'.
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[Noiix6apra, O.C. Hodde, B.A Kanamesckoro, H.M. Kopmynosa, II.B.
KpamennnnukoBa, A.B. Mansko, H.U. Mary3zoBa, M.H. Mapuenko, A.M.
Heuaesoii, O.H. HwuzamueBoit, H.H. Tapycunoii, O.[. TperbsikoBoi, O.A.
Xazosoii, M.IO. Yenbiuesa, I'.®. [llepuieHeBrya u gpyrux.

HopmaTuBHYI0  OCHOBY JMCCEPTALMOHHOW  PpadoTbl  COCTABUIIU
nonoxkeHus: Koncruryuuu Poccuiickoit denepanuu, OTACIBHBIX MEXIyHAPOIHO-
[PABOBBIX AKTOB, OTECYECTBEHHOTO CEMEWHOTO 3aKOHOAATEIbCTBA M HMHBIX
OTpaciiell 3aKOHOJATENILCTBA, UHBIX MPABOBBIX aKTOB Poccuiickor denepanuu, M
3aKOHOJIATENBCTBA HEKOTOPBIX MHOCTPAHHBIX TOCYHAApPCTB, COJEPKALIUE HOPMBI,
pPETYIHUPYIONIME  OTHOIICHUS, COCTaBISIOMME OOBEKT  JIUCCEPTAIMOHHOTO
HCCIICIOBAHUS.

IMIUPUYECKYI0 023y UCCIe0BAHUSA COCTABIIM MaTepUalIbl TPAXKIAHCKUX
Jel B apxuBaxX padMOHHBIX CYAOB M OOOOIIEHHOW CyAcOHOM MpaKTUKH,
nyosukyemoit  BepxoBueiM cymom  Poccuiickori  ®denepauun, MaTepuaibl
rpakJIaHCKHUX JEJI B apXHBax CYJ0B MHOCTPAHHBIX T'OCYJApCTB, a TAKXKE JaHHBIC
CTaTUCTUKHU U UHBIC HHPOPMAITMOHHO-CIIPABOYHBIC MaTEPHUAIIbI.

HayuyHast HOBM3HA AUCCePTALMU 3aKIFOYAETCS B TOM, YTO B HEM HA OCHOBE
MOCTPOCHUS CHEIUATBHBIX IOPUINYECKUX KOHCTPYKIIUM pa3paboTaHa aBTOpPCKas
MOJIEIb MPABOBOTO PETYJMPOBAHUS OTHOIIGHUM B cdepe 3akiIoueHus u
mpeKpanieHus Opaka ¢ yaacTUeM HHOCTPAHHBIX TPaXKaH.

B pamMkax yka3aHHOTO CHCTEMHOTO MPEICTABICHHUS:

- cOpMyIHpPOBAaHO aBTOPCKOE OMpEeNeJICHHE MOJEINU  IPABOBOTO
pPETYIMPOBAHMS 3aKIIOYEHUST W TPEKpalieHuss Opaka ¢ ydyacTHEeM WHOCTPAHHBIX
rpaxiaaH;

- OIIpeJIeNIeHa CTPYKTYpa MOJIEIIA ITPABOBOTO PETYJIMPOBAHUS 3aKIKOUYCHUS U
npeKpaileHuss Opaka C y4aCTHEM HWHOCTPAHHBIX TPaKJaH, MyTeM MPUMEHEHUs
TEOPUH IOPUAUYECKUX KOHCTPYKIHUM, YTO O0OYCIOBJIEHO CHEeIUDUUIECKUM
MIOCTPOCHUEM HOPMATHUBHOTO MaTepHaa 10 0COOOMY THITY CBSI3€H COCTABIISIOIINX

€ro 3JICMCHTOB.
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- B CTPYKTYype pa3pabOTaHHON MOJENIM CEMEMHO-TIPABOBOTO PETyINPOBAHUS
UCCJIEyeMbIX OTHOIICHUN C(OPMYIMPOBAHBI ABTOPCKHUE OIpPEACNICHUS TaKHX
MOHATUH, Kak Opak, IpeKpalieHus Opaka u Mpu3HaHue Opaka HeJeHCTBUTEIbHBIM;

- NOpU TOCTPOCHHH AaBTOPCKOW MOJENHM NPABOBOIO PETYJINPOBAHUS
UCCJIeyeMbIX OTHOILIEHUH OOO03HAYEHbl OCHOBHBIE JTambl (HOPMUPOBAHUS U
TpaHchopMalli MHCTUTYTa Opaka € ydacTHeM MHOCTPAaHHBIX TPaKIaH TMOJ
BJIMSIHUEM OOII€CTBEHHO-TIOJIMTUYECKUX YCIOBUH;

- B CTPYKTYpE CO3JaHHON MOJEIM MPAaBOBOIO PETYJMPOBAHHS OTHOIICHUH,
BO3HUKAIOIIKE MTPU 3aKII0YCHUH U MPEKpalleHny Opaka ¢ ydacTHeM MHOCTPaHHBIX
rpa)kaaH, pacKpbITbl 0COOCHHOCTH CUCTEMbl MEKOTPACIIEBBIX CBSA3EH CEMEMHOro U
MEXIYHapOJIHOTO YaCTHOTO MpaBa;

- OIpeJeeHbl TeHICHIMU COBEPLICHCTBOBAHUSA pa3pabOTaHHOW MOJAETH C
y4€TOM HEOOXOJUMOCTH BHECEHHUs] OOO03HAYEHHBIX B pPab0OTE MPaKTUYECKUX
NPEeMIOKEHU 1o PeOpMUPOBAHUIO pPacCMATPUBAEMOr0 HHCTUTYTA, B LEJAX
pa3penieHus KOJUIN3Uil B €ro IpaBOBOM PErYJIUPOBAHUHU.

B pa3ButHe WH3JI0KEHHOTrO, Hay4yHas HOBU3HA pPaOOThI, €€ OTIEJbHbIC
AJIIEMEHTBI BBIPAKAIOTCSI M KOHKPETH3UPYIOTCS B CIEIYIOUIMX OCHOBHBIX
BbIBO/1aX, BLIHOCHMbIX HA 3a1HUTY:

1. TIlpencraBneHHas MOJedb NPABOBOTO PETyJIMPOBAHUS OTHOIICHH,
BO3ZHMKAIOIIMX TIPH 3aKJIFOUCHUH U MPEKPAIEHNN OpaKa ¢ y9acTUeM MHOCTPAHHBIX
TpaKJaH, HampaBjieHa Ha YCHUJIEHHWE 3alllUThl IpaB POCCUMCKUX TpaxIaH H
npejacTaBiasieT  co0Oil  yCOBEpUICHCTBOBAHHBIM  00pasen;  peryjJupoBaHHUsA
COOTBETCTBYIOIIMX CEMEMHBIX OTHOLICHWM. JlaHHAs MOJENIb OTPAXKAET B CBOEU
CTPYKType cCHeuM(pUKy 3aKJIIOUEHUs U MpeKpalleHus Opaka ¢ ydyacTUEM
WHOCTPAHHBIX TpPaXJaH W COJECPKUT TaKH€ DBJIEMEHTHI, KaK JOKTPUHAIBHOE
NOJIOKEHUE O TpupoAe Opaka, aBTOPCKUE ONpPENENeHUs U CHelHUalbHbIe
IOPUIUYECKUE TTPOLIETYPhI, MOBbIIIAONIKE 3P (HEKTUBHOCTH MOJIEIH.

2. BbIsSBIEHO, YTO OMNpECICHHE MPaBOBOW MPUPOJLI Opaka HAMPSIMYIO
3aBUCUT OT OCOOEHHOCTEl HAlMOHAIbHOW BHYTPUIOCYAApPCTBEHHOM MpPaBOBOM

CHCTCMBI, COI'JIaCHO KOTOpOfI OHa U YCTAaHABJIMBACTCA. HOBOI[OM IJIA IIAPOKOIo
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TOJIKOBAHUS TIOHSTHS Opaka CIYXHUT TOT (akT, 4TO JJisi MHOCTPAHHBIX TPaxiaH,
pU 3aKITIOYCHUN Opaka ¢ POCCHICKUMH Tpa)kaaHamH, OOS3aTEIbHBIM SIBIISETCS
coomoaenue Toibko cratb 14 CK P®, B KOTOpOH OTCYTCTBYIOT TaKue
00CTOSATEILCTBA, MPEMATCTBYIONIME 3aKIIOUCHUIO Opaka, KaKk OJMHAKOBBIM TOJ
CTOPOH, HENONMYCTHUMBI PaHHHUI BO3PACT CTOPOH U OTCYTCTBHUE B3aUMHOIO
cornacusi ctopoH. COOTBETCTBEHHO, BO H30exaHuE NpPHUAAHMS cTaTyca Opaka
OJIHOTIOJIBIM U MOJIUTaMHBIM coto3aM B Poccuiickoii denepaniuy, 11e1ecoo0pa3HbM
apisieTcs 3akperuieHue B ctathe 10 CK P® crnenyromiee ompezaeneHue Opaka:
«Opak» - 3TO COI3 MYXYHHBI M KCHIIUHBI, 3aKTIOYCHHBIA MyTEM BOJICU3bSIBICHUS
B COBOKYITHOCTH C TaKMMH HOPUIAYECKUMHU MPOLEAYpPaMHU, KaK COTVIACOBAHHOE U
100pOBOJIBHOE MOJIIMMCAHUE OECCPOYHOTO IPakIaHCKOTO aKTa, C LEJIbI0 CO3JaHus
CEMbHU, CJIEACTBUEM KOTOPOIrO SIBJISICTCSI BO3HUKHOBCHHE  OIPEIEIICHHBIX
CyOBEKTHBHBIX MIPaB U 00A3aHHOCTEH JIMYHOTO U UMYIIECTBEHHOI'O XapaKTepa.

3. Ilpemmaraercsi aBTOPCKOE€ TMOHMMaHWE MpeKpaiieHus Opaka U
HesielcTBUTeIbHOCTH Opaka. [lom mpekpameHuem Opaka ciemnyeT TOHUMATh
MHOT'OACIIEKTHOE SIBJICHUE, MPEACTABISIONIEe COOOM HOPUAMYECKYIO MPOLENypy
roCyJapCTBEHHOM KOHCTaTanuu (hakTa MPEKPATUBIINXCS OpavyHBIX OTHOIICHUN
IpU OTCYTCTBUM HapylIeHHH B ¢opme, MOPSIIKEe U yCIOBUSAX 3aKIIOUCHHS Opaka.
HeneiictBuTensHOCTh  Opaka, TOCJEAOBaBIIAs TPU HAJIMYUM  CEMEHHOTO
MpaBOHAPYIICHUS TIPH BCTYIUIEHWM B Opak, oOOyCIIOBIEHA CaHKIHMEH ¢
COOTBETCTBYIOIIMMM MOCJIEACTBUSIMHA [IJII CTOPOH, BBIPAXKAIOIIMECS B MeEpax
OTBETCTBEHHOCTH M 3allUTHI, YTO MCKIKOYAET MNPABOBOK IPUPOAY MNPU3HAHUS
Opaka HeIeWCTBUTENIbHBIM, KaK (paKkTa, HEe CO3AIOIIETO IPaB U 00SI3aHHOCTEH.

4, YcraHoBiieHa UCTOpUYECKast IIPEEMCTBEHHOCTh CEMENHOI0
3akoHonarenbctBa Poccum u ctpan CHI' B cdepe 3aximrodeHust u nmpekpaiieHus
Opaka C yyacTUeM MHOCTPAHHBIX TpakJaH, 0OyCJIOBJIEHHAs MPUHIIMIIOM €IMHCTBA
u nuddepenunanuu. [IpuHuMn eauHcTBa OOYCIOBIEH IJUTEIBHBIM MEPHOJIOM
JEWCTBUS OCHOB, coOJepKamuxcs B ObBIIMX ceMmeiHbIXx kojekcax CCCP.
OcHoBanussmMu AU @depeHIanu  MPaBOBOTO  PETYJIUPOBAHUSI  OTHOIICHUM,

BO3HHUKAIOMIUX IIPHU 3aKIHOYCHUHN U IIPCKPAIICHHUH 6paKa C Y4aCTHUCM MHOCTPAHHBIX
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TPaXIaH, SBISIOTCS OCOOEHHOCTH W OTIWYHS  HAIMOHAIBHO-KYJIBTYPHBIX
(dbakTOpoB BIHAIONIFE HAa (OPMUPOBAHWE 3aKOHOMATEIBHBIX HOPM, MPHU3BAHHBIE
peryaupoBaTh Ha3BaHHbBIE OTHOIICHUSI.

5. BbiBI€HO, UYTO CEpHE3HBIM TPEMmSATCTBUEM IS A(PPEKTUBHOTO
OpUMEHEHUs1 pa3pabOTaHHOM  MOJIEJM, HANpaBJICEHHOW Ha  MOJHOLIEHHOE
OCYIIECTBJICHUE OXpaHbl MpaB CYNPYroB IO POCCUHUCKOMY IIpaBy, SBISETCA
orcyrctBue B 1. 3 ctathtl 15 CK P® Takux 0OCTOSTENbCTB JUTsl IPU3HAHKS Opaka
HEJICHCTBUTEIbHBIM, KaK COKPBITHE TICUXWYECKOM O00JIe3HH, HApKOMaHUU U
TOKCUKOMaHHMH, TaK KaK TMEpPeUHcCIICHHbIE 3a00JieBaHUs CIIOCOOHBI TIOBJIUSTH HA
3I0pOBbE JOOPOCOBECTHOTO CYIIPYra, YTO yIIEMIISIET €r0 HeMaTepHuaabHbIE MTpaBa.

6. Jns agpdekTuBHOCTH pa3pabOTaHHON MOJIETU MPABOBOIO PETYIUPOBAHUS
3aKJTIOYEHUST W TPEKpalleHus Opaka ¢ yYacTHeM WHOCTPaHHBIX TpaxiaH,
HEOOXOJIMMO YCTpaHEHHUE BBISIBJIEHHOTO HejocTaTka HOpMbl ctathu 11 CK PO,
KOTOpasi COACPKUT B cebe (pakTop KOPPYNIIMOTEHHOCTH, B CHJIY TOTO, YTO MOXKET
NPUBECTH K HENpPaBOMEPHBbIM JAeicTBUSAM opraHoB 3AI'C, Hapymaroume
YCTaHOBJICHHBIN TMPABOIMOPSAOK M TpaBa OyAYIIMX CYNMPYToB, 3a CUET HAIHUHUS
OTKPBITOTO TEPEYHsI OOCTOSITENILCTB ISl COKPAIICHHS WU YBEIUYCHHS CPOKa CO
TTHS TIOJJTa91 3asBJICHUS 70 JHS pEerHCTpaIiy Opaxa.

/. YCTaHOBIIEHO, YTO B aCI€KTe COBEPIICHCTBOBAHUS OCTPOEHHOW MOJENN
MIPABOBOTO PETYIUPOBAHUS 1IETIECOOOPA3HBIM SBISETCS PEIIETUPOBATH MOJIOKEHUE,
MPU3HAHHOE JIOPECBOJIIOIIMOHHBIM POCCHHCKMM TIPaBOM H  JACHCTBYIOITUMH
3aKOHOJIaTETLCTBAMHU JPYTUX CTPaH, MPEIBAPUTEIHHOTO coriamieHus (Tpoueaypa
MOMOJIBKH) OYIyIIUX CYNpPyroB O 3aK/IIOUeHUH Opaka, HE HCIOJHEHHUE KOTOPOe
TIOBJICYET MaTEPUATIbHYIO OTBETCTBEHHOCTb.

8. B memsax 3ammThl HEMaTepUANIbHBIX IpPaB W HWHTEPECOB TpaxkaaH
Poccuiickoit ®Depeparuu, 0pu  3aKIOYEHUM UMHA Opaka ¢ HWHOCTpPaHHBIMU
rpakJaaHaMy, B paMKax pa3pa00OTaHHOM MoJeNMd JOoKa3aHa HeOoO0XO0IUMOCTh
HOPMATUBHOTO 3aKPETUICHUsI 00S3aTEIHHOT0 3aKIIOYCHHSI OpavyHOro JI0TOBOpa 10
3aKiroyeHus: Opaka MO0 B MOMEHT 3aK/IIOUEHMs] Opaka, W BKJIIOYEHHUS B €ro

COACPIKAHUC YCHOBHﬁ, CBs3aHHBIX C HCUMYHUICCTBCHHBIMUA [npaBaMHi U
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00s13aHHOCTSIMU CyNpPyroB. B dYacTHOCTH, palMOHAJIBHBIM SIBISIETCS CY>KCHHE
TpaHull ACUCTBUS MPUHILINIA CBOOOIBI CEMEMHO-TIPABOBBIX HOPM, U 3a CYET TOTrO
pacuIMpeHre COJEPKAHHUS HOPM, PETryJUpPYIOIIUX I[IpaBa W MHTEPEChl JeTel
POXKJICHHBIX B CEMbSIX, B KOTOPBIX OJWH W3 POJUTENICH SIBISETCS TPakJaHUHOM
MHOCTPAHHOI'O FOCYyAapCTBa.

9. OOHapy>X€HO HECOOTBETCTBUE MEXKAYy MOJIOKEHUSIMU CTaTbu 15
Konctutymuu P® u crateu 167 CK P®, koTopoe BbIpakaeTcs B TOM, YTO
COTJIaCHO MEPBOM — YCTAHOBIIEH MPUOPUTET MPUMEHEHHUS MEXITYHAPOIHBIX HOPM,
a COrJacHO BTOpPOMl — YCTaHOBJIEH MPUOPUTET INPUMEHEHHSI HAIMOHAIBHOIO
3aKOHOJIATENbCTBA. OJTO CO3/aeT IPOTUBOPEYME MEKIAYy HAUUOHAIBHBIMU U
KOJUIU3MOHHBIMM HOpMaMHM BBHAY Toro, 4ro ctatesd 167 CK P® wumeer
KOJUIM3UOHHBINA XapakTep, TaK KaK HE MpU3BaHA peuiaTh BOIPOC MO CYIIECTBY, a
TOJIBKO yKa3blBAa€T Ha MPABOBYID CHUCTEMY, HOPMbI KOTOPOM MOJIeKaT
MPUMEHEHUIO JIJIS pa3pellleHus Cropa.

10. VYcraHoBiIeHO, YTO BOMPOCHl O MPU3HAHUU Opaka IEHCTBUTEIbHBIM
peryiupyroTcs, B OOJbIIeH CTeNeHu, He KOJUTM3MOHHON HopMo# ctathu 158 CK
P® u KOMIM3MOHHBIMH HOPMaMH MEXIYHAPOIAHBIX JOTOBOPOB, & OCHOBaMH
BHYTPEHHETO M MEXAYHAPOJHOIO0 NyOJUYHOTO TMOpsiKa, TaK Kak B IpaBe
JIOMYCKaeTCsl 0TKa3 B MPU3HAHUU Opaka JIelCTBUTENIbHBIM, €CJIH 3TO IPOTUBOPEUUT
OCHOBHBIM HPAaBCTBEHHBIM MPUHIIUIIAM 3aKOHOAATEIbCTBRA.

Teopernyeckass U NPaKTH4YECKasA 3HAYMMOCTb MCCJIEJOBAHUS COCTOUT B
TOM, 4YTO OHO HaIlpaBJI€HO HA JaJbHEHUIEe pa3BUTHUE IPABOBBIX HOPM O
3aKJIIOUYEHUH, PACTOPKEHUH U IPU3HAHUM HEJIEHCTBUTEIBHOCTH Opaka ¢ yyacTueM
WHOCTPAHHBIX TPaXKJIaH.

CdopMynupoBaHHBIE BBIBOJBI W TPEIOKEHHS TIO COBEPIICHCTBOBAHUIO
JEHUCTBYIOLIETO 3aKOHOJNATENbCTBA, COAEp Kalmecss B pabdoTe, MOTYT HaWTu
IPUMEHEHUE B MPABOTBOPYECKOM JEATEIBHOCTH NPH CO3JAaHUM HOBBIX WU
COBEpUICHCTBOBAHMUU JCHCTBYIOIIMX HOPMATUBHBIX akToOB. IIpakTthueckue
BBIBOJIbI, ClCJIaHHbIE  aBTOPOM,  MOTYT  OBITb  HCIOJB30BAaHbl B

HpaBOHpI/IMeHI/ITeHLHOﬁ ACATCIIbBHOCTU OpraHaMu 3allMCU aKTOB TIPAKIAAHCKOI'O
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COCTOSIHUSI W cynamu. Martepuansl, conepkamigecss B paboTe, MOTYT OBITh
WCIIOJIb30BaHbl B TIpOLECCEe MpEenofaBaHus KypcoB «l'pakIaHCKOE IpaBo»,
«CemeliHoe mpaBo» U «MeXIyHApOAHOE YACTHOE TMPaBO», a TaKXKE IMpHU
NOJIFOTOBKE Y4YEOHBIX TOCOOMM 1O JaHHOW mpoOjeMaTHKe, B HAy4YHO-
MCCJIeI0BATENLCKOW U MTPaBONPUMEHUTENILHON A TENbHOCTH.

Anpobanusi W BHeJApeHHe Ppe3yJbTaToOB HcciaeaoBaHus. OOCyxaeHUE
JUCCEPTALIMM TPOBEICHO Ha psie TEOPETHUYECKUX CEMHHApOB M 3acelaHuil,
npoBefieHHbIX B DPI'AOY BIIO «Kazanckuit (IlpuBomxckuil) denepanbHbIi
YHUBEPCUTET.

Pe3ynbTaThl MPOBEAEHHOTO HCCIIEIOBAHUS MCIOIB30BAIUCH JUCCEPTAHTOM
U mpouuty amnpodaruio B ydeOHOM mporecce Kazanckoro (ITpuBomkckoro)
dbeneparbHOTO  yHUBEpPCHUTETa 1O JucnuiinHaM — «['paxmaHckoe mpaBoy,
«CemenHOE paBoO», MPU YTCHUH JIEKIIUN U MIPOBEACHUN CEMUHAPCKUX 3aHATHI.

OCHOBHBIE TEOPETUYECKHUE BBIBOJBI W TMOJOXKEHHUS JIUCCEPTALMOHHOTO
WCCJICIOBAHMS OIMMYOJIMKOBAaHBI aBTOPOM B OJIMHHAJIATH CTaThAX, IIECTh U3
KOTOPBIX B JKypHanaxX, pekoMmeHaoBaHHbIXx BAK P®, a Takxke B marepuanax
MEXIYHAPOIHBIX HAYYHO-TIPAKTHYECKUX KOH(PEPECHITHIA.

PesynbraTel paboThl Haj AUCCEPTALMEN JOKIAIbIBATUCH JUCCEPTAHTOM U
O0CYXXJIalluCh HA MEXAYHAPOJHbIX HAYYHO-TIPAKTHUYECKUX KOH(pEpPEHIUAX:
«Cemeiinoe mpaBo Ha pybexxke XX-XXI Bekos: k 20-netuto Kousenmuun OOH o
npaBax peOenkay», 18 nexabps 2010 roma, r. Kazanb; «Hayunbie BO33peHUs
npodeccopa [.®. IllepmeHeBnya B COBPEMEHHBIX YCIOBHUSX KOHBEPTEHIIUU
JacTHOro U myosuyHoro mpasa (K 150-nmeturo co qHs poxaeHus)», 28 deBpans
2013 rona, r. Kazans, «MojiepHU3aIvs IOPUIUYECKOr0 00pa3oBaHus: MPoOIeMbl U
NEPCIIEKTUBBI», TOCBSIIEHHON 65-IeTHI0  IOpUIMYEecCKOro oOpa3oBaHHUs B
PecnyOnuke bamikoprocraH, 5-6 Hos0ps 2014 rona u ap.

Crpykrypa padoThl 00yciOBI€HA LENbI0 U 3ajlayaMu HUCCJEIOBAaHUS, a
TaK)XK€ HEOOXOJAMMOCTBIO MOCIEAOBATEIILHOTO U3JIOKEHHUST MaTepualna, ¥ COCTOUT

N3  BBCACHHUA, TpEX TIJilaB, JACBATHU napar‘paq)OB, 3aKJIIIOYCHUS], CIINCKa
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MCKAYHAPOJHBIX JOTOBOPOB, HOPMATHUBHBLIX IIPABOBBIX 4AKTOB, MAaTCpHUAJIOB

CyJIeOHON IPAKTUKHU U CIIEHUATbHON JIUTEPATYPBhI.

OCHOBHOE COIEP KXAHUE IUCCEPTALINU

Bo BBeneHuMm 00OCHOBBIBAETCS AKTYallbHOCTh TEMBI HCCJIEIOBAHMS,
oTpaxaemas B  COLHMAJIbHO-HPABCTBEHHOM,  IIPABONPUMEHUTEIBHOM W
IIPaBOTBOPYECKOM acIieKTax, aHaJIN3UPYyETCA COCTOsSIHUE Hay4YyHOU
000CHOBAaHHOCTH TeMbI, OO0O3HAUaIOTCS Ie7b, 3a/auyd, OOBEKT, NPEIMET,
TEOPETUYECKUE, SMIUPUUYECKHE, HOPMATHUBHBIE M METOJOJOTMYECKUE OCHOBBI
UCCIICIOBAHUM, XapaKTepU3yeTCs HayyHas HOBHM3Ha U (DOpMyIUPYIOTCS
MOJIOKEHUS, BBIHOCUMBIE Ha  3alIMTy, IIOKAa3bIBACTCS TEOPETHYECKAS W
IpaKkTUYeCKass 3HAYUMOCTh paloThl, Jaercs UHPoOpManus O pe3yibTarax
arpoOaIi OCHOBHBIX BBIBOJIOB JIUCCEPTAHTA.

I'maBa mepBasi «O0masg XapaKTePUCTHKA MPAaBOBOI0 PeryJMpPOBaHUA
OpaYyHBbIX OTHOIIEHUI B POCCUIICKOM M MHOCTPAHHOM NMpaBe» BKJIOYaeT B ce0s
nBa maparpada, B KOTOPBIX 3aKIIOYEHBI TEOPETUUECKHUE OCHOBBI M MPAKTUUYECKUC
aCIeKThl MOCTPOCHUS MOJICSU TMPABOBOrO PETyJIMPOBaHUS OTHOIICHUH B cdepe
3aKJTIOUCHMS U TIpEeKpalieHusi Opaka ¢ ydacTHEM WHOCTPAHHBIX Tpa)KaaH, a TakxKe
MPEJIararoTCd aBTOPCKUE MOAXOJbl K PACKPBITUIO CYIIHOCTH KIIKOUYEBBIX IS
PACKPBITUSA TEMbI IOHATUNA U KATETOPUU.

B nepBom naparpadge nepsoi ruasbl «llonsiTue M nmpaBoBasi mpupoaa
Opaka» paccMaTpuBalOTCs OCOOCHHOCTH ONPENeNIeHUs MPaBOBOW MPUPOIBI Opaka,
KaK OJHOTO M3 JJIEMEHTOB MOJEIM MPABOBOTO PETYJIMPOBAHHUS, IOJ KOTOPOU
MMOHUMAETCSI COBEPIICHCTBOBAHHBIN 00pa3ell yperyJIupoBaHUsl COOTBETCTBYIOIINX
CEMEHHBIX OTHOILIEHUH, OTpaxarolMid B CBOEH CTPYKType chneuupuky
3aKJIIOUCHHMS U TIPEKpalieHusi Opaka ¢ yuacTHEM WHOCTPAHHBIX TPaXaaH.

JlokaspIBaeTcs, 4TO OCOOCHHOCTH HAIMOHAIBHOW BHYTPUTOCYIApPCTBEHHOM

MPaBOBOI CUCTEMBI BJIMSIOT Ha OIpEAENICHUE MPaBOBOM MPHUPOJbI Opaka, 4yTo B
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CBOIO ouepenb OOyCHNaBIMBAET COJCPKAHUE JPYTHUX COCTABIAIOMIUX MOJEIH
IIPaBOBOI'0O PETYJINPOBAHUS.

Ha ocHoBe wuccrnenoBanusi HauOosiee 3HAYUMBIX TPYAOB POCCHUUCKUX H
MHOCTPAHHBIX KJIACCUKOB TEOPUH, U aHAIN3a PA3JIMYHBIX IMOAXO0J0B K TOHUMAHUIO
paBOBOM MpPUPOALI Opaka, OOOCHOBBIBAETCA HEOOXOJUMOCTh HOPMATHBHOIO
3aKperuvieHusl ompenesieHuss Opaka BOo wu30ekaHWe MpuAaHUs craryca Opaka
OJHOMOJIBIM M NOJHUTraMHbIM coro3aMm B Poccuiickonn denepanuu. B cumy sToro
npeaiaraeTcsi 3aKpenuTh aBTOPCKOE ONpeieieHre Opaka, KaK «COK3 MYKUYMHbBI U
YKEHIIUHBI, 3aKJIFOYECHHBIA MYTEM BOJICH3BSBICHUS B COBOKYIIHOCTH C TaKUMH
IOPUIMYECKUMU TIPOLEAYpaMH, KaK COTIaCOBaHHOE U JOOPOBOJIBHOE MOITUCAHHE
0ECCpOYHOr0 TPAXKJAAHCKOTO aKTa, C ILEJbI0 CO3JaHUsl CEMbU, CIEACTBUEM
KOTOPOTO SIBJISIETCS BO3HHUKHOBEHHME OIPEJEICHHBIX CYOBEKTHBHBIX TpaB U
00s13aHHOCTEH TMYHOTO ¥ UMYIIECTBEHHOI'O XapaKTepa».

Bo BTOpoM maparpage «CtaHoBJIeHMe W pa3BUTHE MHCTUTYTa Opaka B
POCCHIICKOM M HWHOCTPAHHOM IpaBe» T[IOKa3aHa [O3TanHas >SBOJIOLHUS,
CTaHOBJICHHE M PA3BUTUE MHCTUTYTa Opaka ¢ ydyacTHeM MHOCTPaHHBIX TPaKIaH B
pPOCCHUICKOM W 3apyOeXHOM IpaBe, HauWHas C JPEBHEUIINX BPEMEH [0 HAIIUX
nHer. PaccMOTpeHbl TEHIEHIIMU Pa3BUTHS OpayHO-CEMEHHOTO 3aKOHO/IaTEIhCTBA B
JMHAMUKE W YCJIOBHO BBIJICJICHBI YEThIPE UCTOPUUECKUX dTara: OpauyHo-ceMeitHoe
3akoHOAaTenbCcTBO JlpeBHeil Pycu u 3apyOeHBIX CTpaH B TOT XK€ MEpPUON;
3aKOHOJIATEIBCTBO  JOpEBOJIOLMOHHON  Poccum;  perynupoBanue  OpayHo-
CEMEMHBIX OTHOLICHWHW B COBETCKHM TMEPHOJ; COBPEMEHHOE CEMEWHOE
3aKoHoAaTenbCTBO Poccniickon denepanun.

Ha ocHoBe mnpoBeNeHHOTO UCCIENOBaHUS BBISIBISIIOTCA clienuduueckue
YepThl POCCHUHCKONM MOJENM MPaBOBOIO PEryJIMpPOBaHMS HHCTUTYTa Opaka u
BO3JIEHCTBYIOIME HAa HUX (akTopel. B cBsi3u ¢ 3TMM 0OOCHOBBIBAETCS, YTO
COBEPUICHCTBOBAHUE CUCTEMBI IIPaBOBOTO pEryJIMpoOBaHUs TOJKHO
OCYIIECTBISThCS, TPEXKAEC BCEro, IyTeM BO3ACHCTBUS Ha psan  (aKTOpPOB,
OKa3bIBAIOIIMX HETaTUBHOE BJIMSHUE HA JaHHYIO cucTemy. B umcie daktopoB

YKa3bIBaAOTCA UCTOPHUICCKHUC, HAINOHAJIbHO-KYJIbTYPHBIC, IIPABOBLIC, COLIUAJIbLHBIC,
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NICUXOJIOTHYECKHEe, JIMYHOCTHBIE M Jpyrue (akTopbl, a Takke gaercs oOmas
XapaKTEepUCTUKA KaXJA0r0 U3 HUX.

AHanu3 CTaHOBJIEHMSI U Pa3BUTHUSI HHCTUTYTa Opaka ¢ y4aCTHEM MHOCTPAHHBIX
IrpakIAaH II03BOJIWJI BBISIBUTH HCTOPUYECKYIO IIPEEMCTBEHHOCTH CEMEWHOIO
3akoHoaarenscTBa Poccun u crpan CHI' B cdepe 3axitoueHus u npekpaieHus
Opaka C y4YaCTMEM HWHOCTPAaHHBIX TpaXJIaH, YTO OOYCJIOBJIEHO IPHHLIMIIOM
enuHcTBa U AuddepeHuranuu. BeisBieHO, YTO MPUHIMI €IUHCTBA OO0YCIIOBIIECH
JUINTEIbHBIM MEPUOJOM JEHCTBUS OCHOB, COJEPKALIMXCSA B OBIBIIMX CEMEMHBIX
koaekcax CCCP. A ocHoBanusiMu nud@epeHuaiy mpaBoBOro peryaupoBaHus
OTHOIICHUN, BO3HUKAIOIIUX MPHU 3aKIIOYCHUH U MPEKpaleHNH Opaka ¢ y4acTueM
WHOCTPAHHBIX TpaXJaH, SBISIIOTCA OCOOCHHOCTM U OTJIMYUS HalMOHAIBHO-
KYJbTYPHBIX (aKTOPOB BIMAIOIIME HAa (POPMUPOBAHUE 3aKOHOAATEIBHBIX HOPM,
IIPU3BaHHBIC PErYIUPOBATh HA3BAHHBIC OTHOLLIECHHUS.

Takxe aHaiW3 CTAHOBJIEHUS M Pa3BUTHS HHCTUTYyTa Opaka C ydacTUeM
WHOCTPAHHBIX TPaXXIaH II03BOJIWJI BBIABUTH M HHBIE TEHIACHLMU B DPa3BUTUHU
Ha3BaHHOTO MHCTUTYTa W €ro IPaBOBOIO PETyJMPOBAHUS, WX IO3UTUBHBIE U
HETaTUBHBIE COCTABJISIOLINE.

B tperbem maparpage «IlonsiTHe, HCTOYHUKH ¥ POJIb KOJJIH3MOHHOIO
NpaBa B peryJMpOBaAaHUM OpPAYHbIX OTHOLICHUN € y4YacTHeM HHOCTPAHHBIX
rpa:kIaH» HCCIENYIOTCS MPOOJIeMbl, Kacaroluecs COOTHOLICHHUS] MEXTyHapOIHO-
IIPABOBOTO M BHYTPUTOCYAAPCTBEHHOIO MPAaBOBOIO PETYIMPOBAHUSA OTHOLICHHM,
BO3HUKAIOIIMX MNP 3aKIIOUEHUHN U TPEeKpalieHH Opaka ¢ y4acTHEM MHOCTPAaHHBIX
rpaXkaaH.

BoisgBisiercst, 4To mpobsieMa NpaBOBOrO PETyJIUPOBAHUS CEMEHHO-OpayHbIX
OTHOILIEHUM C y4aCTUEM HMHOCTPAHHBIX TI'PAXKIAH 3AKJIIOYAETCS B HECOBHIAJCHUU
pa3HO-HAIIMOHAIBHBIX KOJUIM3MOHHBIX HOPM, a TaKXe CTOJKHOBEHUU JBYX
METOJOB MPABOBOIO PETYIUMPOBAHHUSA, T.€. MEXKIYHAPOAHBIX M HAUMOHAJIBHBIX
KOJUIM3UOHHBIX HOpPM. J[aHHOE IIOJIOKEHHE MOYKET IPUBECTH K HAPYIICHUSAM

OTEYECTBEHHOI'0 MyOJIMYHOr0 MOpsJIKa, KOTOPBI B CBOIO ouepeab (hopMupyeTcs B
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COOTBETCTBUM C CHCTEMOM MAaTEpHAIBHBIX W  OOIIECTPUHATHIX  HOPM
HpaBCcTBeHHOCTH BHYTpHU Poccuiickon denepannu.

Takum  00pa3oM,  CYIIECTBEHHbIC  pPA3IUYUsl  MEXKIY  CEMEUHBIMU
HaIlMOHAJIBHBIMU U MEXIYHAPOIHBIMUA KOJUIM3UOHHBIMA HOPMaMU, YYUTHIBASI, YTO
HOPMbI KOHBEHIMI U JBYCTOPOHHHUX COTJIAIIEHHUI BXOJAST B COCTaB POCCHKMCKOIO
CEMEMHOro 3aKOHOJATENbCTBA, MOTYT CO3/aThb CHUTYalHIO, KOTJa B OJHOU
paBOBOM cHCTeMe O00pa3yloTcs JBe U 0ojiee CHUCTEMBl KOJUIM3MOHHOTO
3aKOHOJATENIbCTBA, JEUCTBYIOIINE BHE 3aBUCUMOCTH JPYr OT Jpyra M 4YacTo
MPUBOJAIIME K CTOJIKHOBEHHUIO MPaBWI 3aKOHOAATEILCTBA CTpPaH, a, MO CYTH,
CTOJIKHOBEHHUIO KYJIbTYP M MEHTAIBHOCTH TOCYAApCTB, T/€ ATH HOPMBI ObLIN
MIPUHSATHI.

beuti  oTMEuUeHbl  MPOTUBOPEUUST ~ MEXAY  HAIMOHAJIBHBIMU U
KOJUIM3UOHHBIMM HOPMaMH BBUAY HECOOTBETCTBHUS MEXIY IOJIOKEHUSIMU CTaTbU
15 Koncturyuuu P® u crateu 167 CK P®, xoTopoe BbIpakaeTcsi B TOM, YTO
COTJIACHO MEPBOM — YCTAHOBJIEH MNPUOPUTET NPUMEHEHHS MEXIYHAPOIHBIX HOPM,
a COINIACHO BTOPOM — YCTAHOBJIEH IPUOPUTET MPUMEHEHUS HAUMOHAJIBHOIO
3akoHogaTenscTBa. [Ipu s3ToM HOopMa cT. 167 CK P® Takxke UMeeT KOJITU3UOHHBIM
XapakTep, TaK Kak MOJIOKEHUE, 3aKPEIJIEHHOE B JAHHOW CTaThe, HE MPU3BAHO
pelarh BOIPOC MO CYLIECTBY, @ TOJIbKO YKa3bIBAET HA MPABOBYIO CUCTEMY, HOPMBI
KOTOpOM TOMJIe’)KaT MPUMEHEHUIO JUIsl paspelieHust cnopa. JlanHas Hopma
OTCBHUIAET Ha NpaBOBYK cucreMy Poccuiickon @enepanuu B Ccilydae, €CIu
IPUMEHEHUE HOPM HWHOCTPAHHOTO TpaBa OyAeT MPOTHBOPEYUTH POCCHUUCKOMY
nyOJUYHOMY TPABOMOPSIIKY, a TaK KaK OTCHUIOYHBIA XapakTep CBONCTBEHEH
HOpPMaM KOJIJIM3UOHHBIM, TO, CJIEIOBATENIbHO, U HOpMa cT. 167 CK P® BXOIUT HE B
CHUCTEMY MaTepHUaJbHBIX HOPM, a SIBISIETCSI HOPMOM CEMENHOTO KOJUIM3UOHHOTO
IpaBa.

I'naBa BrTOpass «lIIpaBoBoe peryjupoBaHue 3aKJIIOYeHUs Opaka ¢
y4yacTHeM HHOCTPAHHBIX TPaXJIaH B POCCHICKOM H 3apy0e:KHOM IpaBe»
COCTOMT M3 Tpex nmaparpaoB U TMOCBsIIEHAa HCCIEAOBAHUIO BOMPOCOB O

3aKIIHOYCHHUHN W HPCIIATCTBUAX K 3aKIHOYCHHUTIO 6pa1<a C y4aCTUCM HNHOCTPAHHBIX
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IPaXKJaH, a TAK)KE MOPAJKY €ro 3aKIIOUYEHHs, B TOM YUCJIE B JUIJIOMATHYECKUX
IPEICTABUTENBCTBAX U KOHCYJBCKUX YUPEKIEHUsAX. PaccMaTpuBaeTcss MNpaBOBOE
pEryJIMpOBaHUE BONPOCOB, CBA3AHHBIX C TMOPSAKOM NpHU3HAHUS Opakos,
3aKIIIOYECHHBIX 3a npenesnamu teppuropun Poccniickon denepanu.

B nepBom naparpade «¥YciaoBusi 1 NpensTCTBUA K 3aKJIHYEHUI0 OpaKa ¢
y4yacTMeM MHOCTPAHHBIX TPaMAaH» pPACCMAaTPUBAIOTCS CHEHUPUYHOCTh U
ySI3BUMOCTbh CHCTEMbI HOPMATUBHO-IIPABOBBIX aKTOB, PETYJIUPYIOIIAs OTHOILIECHHUS,
BO3HUKAOIIME NIPU 3aKJIIOUEHUHU Opaka ¢ y4aCTHEM MHOCTPAHHBIX TPaK/IaH.

B nmanmHoMm maparpade wuccnenyercss 3G(EKTUBHOCTh HAIMOHAIBHBIX H
KOJUTU3UOHHBIX HOPM, OIPEAENSIONINe YCIOBHs 3aKIIOUeHUs Opaka ¢ ydacTheM
WHOCTPAHHBIX TpaX/JaH, U MPU 3TOM OOOCHOBBIBAETCS, YTO B LEJSAX 3alIUTHI
HEMATEpUAJIBHBIX IIpaB M HUHTepecoB rpaxnaH Poccuickon Penepaunu Ipu
3aKJIIOYEHUM HMH Opaka ¢ HHOCTPAHHBIMM TpakJaHaMH  HEoO0XOIUMO
HOPMATHBHOE 3aKpEIJICHUE 0053aTEeIBbHOTO 3aKJII0YeHUs: OpadyHoro J10roBopa Ao
3aKiIoueHuss Opaka 00 B MOMEHT 3aK/IOYeHUs Opaka, M BKIIOYEHHUS B €ro
COJIepKaHUE YCJIOBHM, CBA3aHHBIX C HEUMYIIECTBEHHbIMM TIpaBaMU U
00s13aHHOCTSIMU CYIIPYTOB.

OOGOCHOBBIBAaETCS  11€J€CO00PA3HOCTh  PELENTUPOBAHUS  TMOJIOKEHUS,
INPU3HAHHOTO JIOPEBOJIIOIIMOHHBIM POCCHIMCKOM TMPaBOM M JEHCTBYIOLIMMU
3aKOHOJIATE€IbCTBAMHA  JIPYTMX CTpaH, O MPEIBAPUTEIBHOM  COIVIAILICHUU
(mpoueaypa TOMOJBKH) MEXIy OyAyulMMH  CyNpyramu, B  acIeKTe
COBEPILICHCTBOBAHUS  IMMOCTPOEHHOM  MOJEIM  MPaBOBOIO  PEryJIMPOBAHUSA
VCCIIETyEMbIX OTHOLLICHUHU.

Bo Bropom mnaparpadpe «@Dopma M NOPSAOK 3aK/J4YeHUsi Opaka c
y4yacTMeM HHOCTPAHHBIX TIPaXKIAH, B TOM YHCJIE B JUIJIOMATHYECKHX
NPeJCTABUTENBCTBAX H KOHCYJIbCKHX YYPEKIEHHAX» PACCMOTPEHbI MYTH
NOBBIIIEHUS  A(P(PEKTUBHOCTH  CUCTEMbl ~ HOPMATHUBHO-TIPABOBBIX  AKTOB,
PETrYIHUPYIOMIUX BOMPOCH 0 GopMe U TOpSAKE 3aKiIrO4eHHs Opaka ¢ ydyacTHEM
MHOCTPAHHBIX TPaXJaH, a TaKXe JEATEIbHOCTb OPraHOB, MPEJICTABUTEILCTB U

YUPEXJIEHUN y4acTBYIOUIMX B 0pOpMIIEHUM Opaka.
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OCHOBHOM TyTh COBEPIIEHCTBOBAHMS HOPMATUBHO-TIPaBOBOIl  0a3bl,
pEeryJlupylolmend HCCIeAyeMble OTHOILIEHHMs, 3aKJIKYaeTcs B  IIOBBIIICHUU
3G (HEKTUBHOCTH COOTBETCTBYIOIIECH MOJEIH CEMEMHO-TIPABOBOTO PETYIUPOBAHUS.
s 3TOoro HEOOXOIMMO YCTpaHEHHE SIBHBIX NpPOOENoOB B HOpMax CEMEHHOro
3aKOHOJATENbCTBA, CPEAN KOTOPBIX BBIACISAETCS BBISIBICHHBI HEJOCTATOK HOPMBI
cratbu 11 CK P®, xoTopas coaepxut B cede HhakTop KOPPYNIHMOTeHHOCTH, B CHUITY
TOTO, YTO MOXET MPHUBECTH K HEMPaBOMEPHBIM JelcTBUsIM opraHoB 3AlCa,
HapyIIAIOIMe YCTAHOBJICHHBIA MPaBOMOPSIAOK M MpaBa OyIylIUX CYINPYroB, 3a
CYET HAIWYUSI OTKPBHITOTO MepPeYHs OOCTOSTENbCTB JUIsl COKpAILCHHS WIIU
YBEJIMYEHHS CPOKA CO JIHSI TOJJa4H 3asBIICHUS JI0 THA PETUCTPaAllU Opaka.

B tperhem naparpade «Ilpusnanme OpaxoB B Poccuiickoii ®enepanum,
3aK/JII0YEHHbIX HA TEPPUTOPUM HHOCTPAHHOIO TOCYAapCTBa» aBTOP
paccMaTpuBaeT MOJOXKEHUS O MPU3HAHMKM OpaKoB, 3aKJIIOUEHHBIX 3a MpEeIeTIaMu
tepputopunt  Poccuiickoit ~ ®enepand, U PaCKPBIBAIOTCS  OCOOCHHOCTH
BHYTPUCHUCTEMHBIX CBA3€ HOPMATHUBHO-TIPABOBBIX AKTOB CEMEWHOro U
KOJUIM3MOHHOTO 3aKOHOJIaTEIIbCTBA.

Ha ocHoBe aHanu3a MpaBOBOrO pPEryJdpoOBaHUsl BOIpOcCa O MPU3HAHUU
opakoB B Poccuiickoit ®enepannu, ObUla YCTaHOBJIEHAa HEOOXOIUMOCTH
YCOBEPUIEHCTBOBAHUs IPABOBOM PpETJIAMEHTAIlMM HCCIEAYEMbIX OTHOLICHUW, B
CBA3M C 4YeM HeoOxoaumo: 1) 3akperieHue eIUHOW TEePMUHOJIOTUYECKON U
NOHATUHHON 0a3pl. B wacTHOCTH, mpenjaraercs HOPMATUBHO 3aKpENUTh
oTpe/ieJIeHUE TIOHSTHS «OpaK», TaK KaK YCTaHOBJIEHO, YTO IMTOBOJIOM JIJISl IITUPOKOTO
TOJIKOBaHUS TOHATHS Opaka ¢ y4acTHEM WHOCTPAHHBIX TPaXKIaH, U TEM CaMbIM
CO37[aH1e POTUBOPEUHIA B TOJTKOBAHUM Opaka Mo pOCCUUCKOMY MPaBy CIY>KHUT TOT
dakT, 9TO JUISI MHOCTPAHHBIX TPAXIaH, MPHU 3aKIIOUYEHUH Opaka ¢ POCCHUMCKUMU
rpakJiaHaMu, 00s13aTeNIbHBIM SBJIAETCS coOoAeHue Toiabko crath 14 CK PO, B
KOTOPOM OTCYTCTBYIOT Takue OOCTOSITENbCTBA, MPEMATCTBYIOIINE 3aKIHOUYEHUIO
Opaka, KaKk OJMHAKOBBIN TMOJ CTOPOH, HEAOMYCTUMBIN paHHUN BO3PACT CTOPOH U
OTCYTCTBHE B3aUMHOT'O COTJIaCHsl CTOPOH; 2) yCTpaHEHHE MPOTUBOPEUUN MEXIY

HallMOHAJIbHBIMHX KW KOJUIM3HMOHHBIMH HOPMAMU, 3) YCTPpAHCHHUC U JOIIOJIHCHUC
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JEUCTBYIOIIMX HOPMATUBHO-TIPABOBBIX AaKTOB I YCTPAHCHUS HWMEIOIIUXCS
poOeJIOB B IPABOBOM PETYJIUPOBAHUH BOIPOCA O JEHCTBUTEIHLHOCTH Opaka.

Tperbsa riaBa «IIpaBoBoe peryjupoBaHHe OTHOIICHUH BO3HUKAIIIUX
NPHU HeIeHCTBUTEIBLHOCTH U NMPEeKPAlleHnH OpaKa ¢ y4acTHeM HHOCTPaHHBIX
rpaxaaH» COCTOMT U3 TpeX maparpadoB U IMOCBSIIEHA HCCIECIOBAHUIO MOJEIU
MIPABOBOT'O PETYJIUPOBAHUS HHCTUTYTOB IIPEKPAILICHHUS W HEIECHCTBUTEIBHOCTU
Opaka ¢ y4acTUEM MHOCTPAHHBIX TPaXK/aH.

B nepBom mnaparpade «CymHOCTHL M pa3jid4usi NPAaBOBOH MNPHUPOABI
HeeliCTBUTEJIbHOCTH U NMPeKpalleHus 0paKay» uccieayeTcs npaBoBas npupoia
HEJICHCTBUTEIILHOCTH U TIPEKPAICHUs] Opaka OTHOCUTEIBHO CXOJICTBA U PA3INYUS
JTAaHHBIX MPABOBBIX KATETOPUH.

B nmenctByromeM  CeMEMHOM  3aKOHOJATENIbCTBE  HE  COAEpIKaTCs
onpeNeyeHUs HEAEHCTBUTEILHOTO Opaka W MpeKpanieHHoro Opaka, 4To, IO
MHEHHUIO aBTOpa HE SBJISETCS TMO3UTHUBHBIM JJIEMEHTOM Jis1 3((PEKTUBHOTO
IPABOBOT'0 PETYJHUPOBAHUA OTHOLIEHHUM, BO3HUKAIOUIUX IPU PACCMATPUBAEMBIX
00CTOSITEILCTBAX.

Pesynpratom  wccnenoBaHus — JAHHOTO — BONpOCa  CTajl  BBIBOL O
HEOOXOIUMOCTH  (POPMYJTUPOBAHUSI ~ ABTOPCKUX  ONPEACIICHUN  TOHSATUN
npeKpaileHre Opaka W Mpu3HaHUs Opaka HEIEeUCTBUTEIbHBIM. Tak OTMeuaerTcs,
YTO TMOJ] TpEeKpalleHrneM Opaka cieayeT TOHMMaTh KOHCTaTaluioo  (Qakrta
MPEKPATUBIIUXCS OpayHbIX OTHOIICHWM MPU OTCYTCTBUM HapylleHUH B (opme,
MOPSIZIKE M YCIIOBUSIX 3aKkitoueHus Opaka. Hamuume ceMelHOTO mpaBOHApYIIECHUS
Ipy BCTYIUICHHH B Opak, BJI€YET €ro HEeACHCTBUTEIBHOCTH, YTO OOYCIIOBJICHO
CaHKIMEN C COOTBETCTBYIOIIMMHU MOCIEACTBUAMU JIJII CTOPOH, BBIPAXKAIOUIMECS B
MEpax OTBETCTBEHHOCTM W 3alllUThl, YTO HWCKIIOYAET MPABOBOK MPUPOIY
npu3HaHus Opaka HEJCHCTBUTENIbHBIM, Kak (¢akTa, HE CO3JaIOIIero IpaB U
00s13aHHOCTEH.

ABTOpPOM TMPUBOJUTCS PSAJI OTIMYUNA U CXOXKECTEM B ONPEACICHUSX
npeKkpaileHus: Opaka U Opaka HEJICHCTBUTEIBHOTO, B METOJIaX UX PETyJIUpPOBaHUS

H B IIPABOBLIX ITOCICACTBUAX AJIA CTOPOH.
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Bo Bropom naparpade «IIpaBoBoe peryjJupoBanue HeAelCTBUTEIbHOCTH
Opaka ¢ Yy4yacTHeM HWHOCTPAHHBIX TPAXKIAH» [JETAIbHO PACCMOTPEHBI
OCHOBaHUs, MOPSAOK M IPABOBBIE MOCJIEACTBUSA NpHU3HAHUSA Opaka C ydacTHEM
WHOCTPAHHBIX I'PAXJaH HECUCTBUTEIbHBIM.

YCTaHOBJIEHO, 4YTO 3aKOHOJATEIBHO 3aKPEIUICHHOE M IPU3HABAEMOE
MHOTMMU aBTOPAMH IOJIOXKEHUE O TOM, YTO NPU3HAHUE Opaka HEAEUCTBUTEIbHBIM
BJ€YET 3a COOOM HE TOJBKO AaHHYJIMPOBAHME IPABOOTHOIICHUN CYIPYTOB C
MOMEHTa PErucTpauuu HUX Opaka, HO M OTCYTCTBUE BO3HUKHOBEHHUS JIMYHBIX,
UMYIIECTBEHHBIX NpaB M O0sS3aHHOCTEW Jpyr TMeped JApyrom, SIBISETCS
HeoOocHOBaHHBIM. [IpuBegeHHbIe B padOTe HCKIIOYEHUS M3 HTOrO IpaBuiia
CBUJICTEIBCTBYIOT, YTO OJIMH M3 CYyNpyroB (HEZOOPOCOBECTHBIN) B HEKOTOPBIX
ClIly4assiX MOXET HMETh OOS3aHHOCTM MaTEepUalIbHOIO XapakTepa U HECTU
IIPAaBOBYIO OTBETCTBEHHOCTbD IIEPE] APYTUM CYIIPYTOM.

OCc00EHHOCTBIO MPABOBOIO PETYJIUPOBAHUS HEACHCTBUTEIBHOCTU Opaka ¢
Y4aCTHEM HHOCTPAHHBIX TPAXIAH SBIIETCSA ONPENEIICHUE IMPABOBOM MPUPOIBI
HEJCHCTBUTEILHOCTH  Opaka Kak  METoJa  3alluThl  NpaB  CYNPYroB
(10OpOCOBECTHOTO  CyNpyra), BBIPAXKAIOWIETOCSs B TMOHITUM CAHKLHUSA, BHE
3aBUCUMOCTH OT TPaKJAHCTBA CTOPOH HEJAEHCTBUTENHHOTO Opaka. CaHKIMS Kak
MOCJIE/ICTBUE HEJEUCTBUTEILHOCTU Opaka M MpPeayCMOTPEHHAass OTBETCTBEHHOCTH
BUHOBHOTO CYIIpyra mepes J0OpOCOBECTHBIM CYMNPYTOM, UCKIIOYAIOT MPABOBOIO
OpuUpoAy NpHU3HAHUS Opaka HENEUCTBUTENIbHBIM Kak (akTa, HE CO3/JaI0IIEro
JIMYHBIX, UMYIIECTBEHHBIX MPaB U 00S3aHHOCTEH,

Hccnenyst ocHOBaHWs Al NMpU3HaHUs Opaka HENEHCTBUTENIbHBIM, aBTOP
OPUXOAUT K BBIBOAY, YTO CEPhE3HBIM MpensATcTBUeM 1Js 3((PEKTUBHOIO
NPUMEHEHHUs pPa3pabOTaHHON MOJENN MPaBOBOTO PEryIMPOBAaHUS HMCCIEIYEMbIX
OTHOILICHUI, HANpPaBJICHHYIO HA IOJHOLIEHHOE OCYIIECTBIECHHUE OXpaHbl IpPaB
CyIpPyTOB MO POCCUICKOMY MpaBy, SIBISIETCA OTCYTCTBUE B 1. 3 cTtathu 15 CK PD
TaKUX OOCTOSATENbCTB JUIsl MPU3HAHUS Opaka HeIeWCTBUTENIbHBIM, KaK COKpBITHE

IICUXUYECKOM 6OJ'I63HI/I, HapKOMaHHUN W TOKCUKOMAHHH, TaK KaK ICPCUHHUCICHHBIC
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3a00JIeBaHUsl CIIOCOOHBI MOBIMATH HA 3J0POBbE JTOOPOCOBECTHOTO CYIpyra, 4YTo
YIIEMJIIET €ro HeMaTepuaabHbIC MpaBa.

JlJis yCOBEPIIIEHCTBOBAHMS MOJICIHM TIPABOBOTO PETYIIMPOBAHUS OTHOIICHHIA,
BO3ZHMKAIONIUX TPU MpU3HAHUU Opaka HEJCHCTBUTEIBHBIM, B paboOTe MPUBEICH
pSAA TPOTHBOPEYMIA 3aKOHOJATEIHCTBY B BOIIPOCE HENECHCTBUTEIBHOCTH Opaka 1o
OCHOBAHUSIM MPU3HAHMSI €0 TAKOBBIM M ITyTH YCTPAHEHUS TaHHBIX TPOTUBOPEUHIA.

B tpetbem maparpade «IIpaBoBoe pery;iupoBaHue pacTop:;keHus Opaka c
y4acTHeM MHOCTPAHHBIX I'Pa’KIaH B CHCTeMe MeTO/J0B NMpeKpallieHus Opakay
PacCMOTPEHBI OCHOBAHUS, TTOPSJIOK M TIPABOBBIC MOCIEACTBUS PACTOPIKEHUS Opaka
C ydJyacTHUEM WHOCTPAHHBIX TpPaXKJaH, B TOM YHCJIE€ B JAUIUIOMAaTHUYECKHUX
MIPEICTaBUTEIIBCTBAX U KOHCYJIBCKUX YUPEIKICHUSX.

OCHOBHBIMHU IIEJISIMA TIPABOBOTO PETYJIUPOBAHUS PACTOpXKEHUs Opaka
OTMEYAIOTCS YIOPSIIOUCHNE U MPOTPECCUBHOE Pa3BUTHE KOJTM3MOHHOTO TpaBa B
chepe Opakopa3BOJHBIX OTHOIICHUN C Yy4yacTHEM MHOCTPAHHBIX TpaxiaaH U
peanu3aIuio MO3UTUBHOTO TMPaBa CyNPYroB C MHOCTPAHHBIM TPAXKIAHCTBOM HIIU
CYIIPYTOB, HMMEIOIIUX POCCUICKOE TPaXIaHCTBO, HO pacTopraroumx Opak Ha
TEPPUTOPUH MHOCTPAHHOTO TOCYAApCTBa, JMOO B CIy4yasx pa3Bojia CYNpPYroB C
Pa3HBIMHU TPAKIAHCTBAMH.

OCHOBHBIM TIPUHITUIIOM TIPABOBOTO PETYIMPOBAHUS CEMEHHBIX OTHOIICHHMA
B c(hepe mpekpareHus: OpakoB MEXy POCCUUCKUM TPaXTaHUHOM U TPakIaHUHOM
WHOCTPAHHOTO TOCYIapCTBa, a TaKXKe MEXKIy WHOCTPAHHBIMU TpakJIaHAMH B
POCCHIICKOM CEMEWHOM 3aKOHOJATeNbCcTBe, B KOHBEHIMSX W JBYCTOPOHHHUX
JIOTOBOPAX O MPABOBOM MOMOIIM M MPABOBBIX OTHOIICHUSIX MO CEMEHHBIM JejiaM
SBIIICTCSI TIPUHITMI ~ HAIMOHAJIBHOTO peXMMa. Takke MOXHO BBIICIUTH
paBHONpAaBUE MYXYMH U OKCHIIMH KaK MEXKIyHAapOIHBIM TPUHIUI B
paccMaTpruBaeMoOM BOIIPOCE.

[Ipu 5TOM, BBISBICHO, YTO CO3JaHUE KOJUIM3HOHHBIX HOPM B IEJAX
7¢h()EKTUBHOTO TIPABOBOTO PETYIMPOBAHMS OpadHbIX OTHOIIEHUW B (opme
perilaMeHTa MOTYyT TIPHBECTH K TaKUM TPYAHOCTSM, KaK COTJIaCOBAHHE

MMOJICKAICIO IIPHUMCHCHHUIO IIpaBa. HecormacoBanHOCTE B CEMEMHOM ImpaBc
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OTJICIbHBIX FOCYAAPCTB MOKET MPUBECTU K CUTYallMH, KOTJa PaCTOPTHYTHIA Opak
B OJJHOM I'OCYJIapCTBE MPOJIOKAET CYLIECTBOBATh B IPYTrOM, TaK Kak B OTJEIbHBIX
rocyJapcTBax pa3BoOJ HE JOMYCKaercs, B JPYIMX BO3MOXKHOCTh pPa3BoJa
OrpaHUYEHa CIIy4asiMH, YCTAHOBJIEHHBIMH 3aKOHOM.

JIns paspelieHuss BCEX BBILICIIEPEYUCIEHHBIX BOIPOCOB OTHOCHUTENIBHO
IIPaBOBOTO PETYJIMPOBAHUS PACTOPKEHUsI Opaka, aBTOPOM yCMaTpHUBAETCsl OCTpas
HEOOXOAMMOCTh, B TMEpPBYIO odYepenb, mpucoenunenuss Poccum k ["aarckoi
KOHBEHIIUM O TIPU3HAHUU Pa3BOAOB U CylaeOHOM paziaydyenun 1970 r. u
BOBJICUEHHUSI K JAHHOMY NPHUCOEAMHEHHIO OOJbllle CTpaH, HE YYacTBYIOIIUX B
KOHBEHIINH.

Kax coctaBHOi1 351eMeHT 3(pPEeKTUBHON MOJENIH MPABOBOTO PETYIHPOBAHUS
COOTBETCTBYIOIIMX OTHOIICHUH, JaHHOE JICHCTBUE MPUBENO Obl K MEXAYHAPOIHON
yHU(UKAIUU KOJUIU3MOHHBIX HOPM, OCYILECTBIISIONIMX MIPABOBOE PETYIMPOBAHUE
oTHoIIeHUH B cdepe Opaka W pa3Boja, BCICACTBUE YETrO ObLIM OBl CHSITHI TaKue
HauBa)XKHEWILIME BOMPOCHI PACTOpKEHHs Opaka C ydacTHEM HMHOCTPAaHHBIX
rpakJaH, Kak ONpelesieHWe MIpaBa rocylapcTBa, MOMAJIEXKallee MPUMEHEHUIO, U
IpU3HAHHE PACTOPTHYTOro Opaka M €ro MOCHEACTBUI Ha TEPPUTOPUU JIPYTHX
roCyJ1apCTB.

B 3akiiodyeHHHM M370KEHbl OCHOBHBIE BBIBOJBI IO JUCCEPTALMOHHOMY
UCCJIEIOBAHNIO, HANpaBICHUS  JAJIbHEHIIMX HAYYHBIX HCCIECJOBAaHUU U
KOHKPETHbIE  MPEJJIOKEHHUS IO  COBEPUICHCTBOBAHUIO  3aKOHOJATEIHCTBA

Poccuiickon @enepanuu 0 CEMENHOM IPABE.

Crarbu, ony0JIMKOBaHHBIE B BeAYIINX PEelEeH3HMPYEeMbIX HAYYHBIX
JKYpHaJIaxX U M3JaHMAX, pekoMeH10BaHHbIX BAK Munucrepcrea
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