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Hnmezpamusnas meopust npasa, Kax u mo0ast COUUAbHAsT MeOPUST, HYHOAEMCS 6 NOCHIO-
STHHOM 00HOB7IEHUU U PA3BUMUL 6 COOMBEMCMBUU ¢ OUHAMUKOL PA3BUMUST 00U4eCcea
u eocydapcmea. Imo mpebosarue 6 6onvUIEl CMeNneHU OMHOCUMCS K NPAKIMUYECKU
NPUKAAOHOTLL COCMABTIIOULETE MEoPUL, HO U KOHUENMYanbHASL OCHO8A UHIMeZPAMUBHO20
1pasonoHUMAaHUs (PyHOaMeHmManbHAs COCMABTIAIOUAT MeopUU) maxie 0ONHHA HAXO-
oumucst 8 okyce Uccnedo8anus. B 0annoil cmamve npednpuHama nonvimKka 6vbiA6UMy
U chopmuposamv HeKomopuie eMeHMbL NPAKMULECKOL OCHOBbL UHIMEZPAMUBHOLL eo-
puu. ITokazaro, umo makoe npaso, U3 KAKUX IIEMeHIN08 OHO COCOUM U KaK OHU CUMY-
AUUOHHO NPOSIBTITIOMCS 8 Npakmuke. B uacmuocmu, paccmomperivl cumyayuss 6He KoH-
KPemHo2o npasoomHOueHUsT, CUMYaUUs 603HUKHOBEHUS U (PYHKUUOHUPOBAHUS NPOCIO20
KOHKDPEMHO020 NPABOOMHOUIEHUS, CUMYALUST 803HUKHOBEHUST U (PYHKUUOHUPOBAHUS CTIONHC-
HO20 KOHKPEMHO020 NPABOOMHOUEHUST, CUMYauusi npobena 8 00beKMuBHOM npase, Cunmy-
AUUST NPABOHAPYUIEHUST 8 KOHKPEHOM NPABOOHOUEHUU, CUMYALUSI NPABOHAPY UEHUST
8 KOHKPEeMHOM 0ecHpyKmMueHoM npasoomuouieHuu. Bce amu acnexmot npasa easictut 0nst
appexmusHoil dessmenvHOCHU 3aKOHO0AMENST, NPAKMUKYIOW4E20 10PUCMA, NOCKONILKY
POPMUPYIOM OCHOBY MeMOO0TI02UY IPPEKMUBHO20 10PUCA. ABMOPbLL CIMAMbU NPUXO-
OsIM K 861800y, MO NPABO SBTSIEMCS HEOMBEMTIEMbLM dTIEMEHINOM-PeZYNAMOPOM 100011
COUUATLHO 3HAUUMOTE NPAKMUKU, OHO 8Ce20d KOHKPEMHO, NPABo PACCMAMPUBAEMCS KAK
MHO20YPOBHEBILL U CUCTNEMHO OP2AHUZ0BAHHYILL PESYTISIINOP, 4 UHMEZPAMUBHAS MeOPUst
yUUMvIBAem 6Ce ACNEKMbl €20 NPOSIBIIEHUS 6 NPAKMUKe.
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Kniouesvle crnosa: unmezpamueroe npasonoHuMarnie; CUmyauoHHbli KOMNaeKc Hopm
00eKMUBHO20 NPABA; CUMYAUUOHHDLI KOMNIEKC UHOUBUOYATIDHO ONPeOeNeHHbIX HOPM
KOZHUMUEHO20 NPABA; NPABOBAS MEPA NOBEOEHUST; «HUB0e» NPABO; Merno00NI02Us dPdex-
MUBH020 10PUCA.
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Integrative theory of law, like any social theory, needs constant updating and development in
accordance with the dynamics of the development of society and the state. The requirement
to a greater extent refers to the practical part of the theory, but the conceptual basis of
integrative legal understanding (the fundamental component of the theory) should also
be in the focus of research. This article attempts to identify and form some elements of the
practical basis of integrative theory. It is shown that such a right, from which elements it
consists and how they are manifested in different situations in practice. All these aspects of
law are important for the effective work of the legislator, the practicing lawyer, since they
form the basis of the effective lawyer’s methodology. The authors of the article conclude that
law is an integral element-regulator of any socially significant practice, it is always concrete
and law is considered as a systematically organized regulator. And the integrative theory
takes into account all aspects of its manifestation in practice.

Keywords: integrative legal understanding; situational complex of science of objective
law; situational complex of individually defined norms of cognitive law; legal measure of
behavior; “living” law; effective lawyer methodology.

HayuHo-TeopeTndeckoe 1 MHCTPYMEHTAIbHO IIPUTOHOE 17151 3P dEeKTUBHOI fes-
TeJIbHOCTH OIIpefie/ieHNe ITpaBa (IIpaBOIIOHMMaHNe) BO3MOXKHO TOIBKO Ha OCHOBE
VICCTIEIOBAHNA 3TOr0 00bEeKTa KaK 3/IeMeHTa IPaKTUKN. [IpaKkTuka 1 TObKO IpaKTH-
Ka, a He ufiey Kopudees I0pUCIpyaeHINY (IIyCTh JaXke 04eHb YOeauTeNbHbIe B IIEPBOM
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HIPUOIIDKEHNUI) COEPXKNT BCe HeOOXOMMBIE U JOCTATOYHbIE JAHHbIE IHTEIPATUBHO
TEOPNN IPABa, IOCKOIBKY IPAKTHKA, IIPEKIE BCEro IO3UTUBHAS IIPAKTUKA, — KPUTE-
Pt NCTMHHOCTY /1100011 COLMaIbHOI Teopui. BoisiBIeHNe IpaBa B KaueCTBe HEOTb-
eMJIEMOTO 9JIeMeHTa MPAKTUKM, pOopMMpOBaHUe SMIMPIIECKOro obpasa peHOMeHa
IpaBa, YACHEHNE ero MPAKTUIECKO CrieliuUKy — IepBoe 1 He0OXOUMOe IeiiCTBIe
B IIPOIIeCcCe MHTEIPATUBHOTO ONpefe/ieHs IIpaBa.

IIpaso 6 npaxmuxe 6ce20a cumMyauuoHHo koxkperm+o'. OHO CTAHOBUTCA He IIPO-
CTO (hOpMaTBHBIM, HO U PEAIBHBIM PEry/IATOPOM, €C/IM BOCTPe6OBAHO B KOHKPETHOIT
CUTYaL[UI [IePCOHAIBHO [OMMEHOBAHHBIMM CYO'BEKTaMy, KOTOPbIE B COOTBETCTBUM
C YCTIOBUAMM CUTYaLIUV, CBOMMM MHTEPECaMU M BO3MOXHOCTAMM 3aJIeIICTBYIOT PETy-
JIATUBHBII TOTEHI[MA/T KOMIUIEKCa abCTPAaKTHO-00IIMX HOPM 00'beKTUBHOTO TIPaBa,
a/IpeCOBAaHHBIX YYACTHUKAM CUTYallUIL.

PaccMOTpUM THUIMYHBIE CUTYaLNY CYIeCTBOBAHYIS IIPaBa KaK 97leMeHTa IIPAKTH-
ku. Kpurepun BbIfjeieHys TOV MM MHOY TUIIMYHON CUTYaIMM CBA3aHBI C 0COOEHHO-
CTSIMIL: @) CYO'BEKTHOTO COCTaBa CUTYALi; 6) pery/sITUBHOTO AEVICTBYS U IIPOSIB/IEHVIST
IpaBa; B) IpaBOBOI GOPMBI (CUTYalMOHHO HeOOXOMIMbIE IOpYAYeCcKlie JOKYMEHTHI).
B nro60i1t mpakTHKe (IIpaKTIKe MaTEPUHCKOTO KaINTa/Ia, BBIGOPHOI IPaKTHKe, IIPaK-
THKe TIePeBO3KY TACCAXVPOB B 00I[eCTBEHHOM TPAHCIIOPTE I T.JI.) MOKHO BBIfIENIUTD
CJIeAyIOLVie TUIIMYHBIE CUTYAIIVIL:

— CUTyauys BHe KOHKPETHOTO IIPAaBOOTHOIIEHNIS;

- CHUTyanusi BOSHUKHOBEHMs U (PYHKIMOHMPOBAHNS IPOCTOrO KOHKPETHOTO
IPaBOOTHOIICHNS;

— CUTyalysi BOSHUKHOBEHM U (PYHKIMOHUPOBAHMS CII0)KHOTO KOHKPETHOTO
IPaBOOTHOLICHNS;

- curyanys npobea B 00beKTHBHOM IPABe;

— CUTyauys IPaBOHAPYILIEHNs] B KOHKPETHOM IIPABOOTHOIIEHII;

— CUTYyauys IPaBOHAPYLIEHN)s BHE KOHKPETHOTO IPABOOTHOLIECHNS.

Yro npepcTabisAeT coboil IpaBo KaK 3MeMEHT IPAaKTUKIU B 9TUX CUTYalMAX C TOY-
KU 3pEHMsI MHTETPATUBHOI Teopym?

1. Cutyanns BHe KOHKPETHOTO IIPAaBOOTHOLIEHUA. 37eCh CYOBEKT IIpaBa Aeii-
cTByer (6e3neiicTByeT) B OHOCTOPOHHEM HOPsIAKE, He B3aUMOJAEIICTBYET C APYTUM
CyO'BeKTOM MU CyO'beKTaMM, HALIPUMED, Ye/I0BEK HAXOAUTCS B MObE3/e XKIUIOTO
JIOMa, HMKTO M HUYTO €ro He KOHTPOIMPYET. B 9101 cuTyanym npaBo ecTb CHHTE3:
1) KOMIIZIEKCa CUTYAL[MOHHO 3HAYMMBIX, a0CTPAaKTHO-00IINX HOPM OOBEeKTUBHOTO
npaBa (HOPMBI XXVMIMIIHOTO IIPaBa, TPAX/JAHCKOTO U afMUHICTPATUBHOTO IIPaBa)?

1 O cuTyauMOHHOM npaBe, ero COOTHOLIEHWU C CYObEKTUBHBIM NPABOM CM.: [ToroanH A.B. Cybbek-
TUBHOE NPaBo B NpaBopeaAr3alymn He CyLLECTBYET B YUUCTOM BUAE // TpaBo M rocyAapcTBO: TEOPUS
1 npaktnka. 2015. Ne 10. C. 10-12.

2 Bonaee NOAPOOHO O CUTYALIMOHHOM KOMMAEKCE HOPM 0OBEKTUBHOIO Npasa cM.: [ToroamH A.B. Coaep-
XaHue o6beKTMBHOIO Npasa W Nnpasopeannsaumun / A.T. BakyauHa, A.P. [y6arayaimH, A.B. TIoroamH.
KasaHb: 13a-B0 KasaH. yH-Ta, 2018.
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1 2) KOMIIZIeKCa MHAMBIU/YaNbHO OIIpeJieleHHbIX HOPM, BO3HMKAIOIVX B IIPAaBOCO3HA-
H1u cybbekra (CyObeKTHBHbIE IIPaBa, 00:A3aHHOCTH, 3aIIPEThI 1 T.IL.).

B 06beKTNBHOM IIpaBe YCTaHOB/IEHBI CTATy THbIE (HellepCOHMPUIMpPOBaHHbIE) TIpa-
Ba 11 0053aHHOCTH, 3aIIPETHl ¥ OTPAaHMYEHN:A, IPOLIEAYPhI UX peann3alyy, Hakasa-
HIisI, HOOL[PEHNMs U APyTrue TpeOOBAHNA, aKTya/IbHbIe /I JAHHOI CUTYAIlUN U afjpe-
coBaHHbIe CyObeKTY npaBa. CUTYalMOHHBI KOMIIIEKC HOPM 0ObeKTUBHOTO IIpaBa
ABJIAETCA IOTEHLMANIbHBIM (POPMaIbHBIM) PETyIATOPOM, CUTYaIIOHHA 003aTeNb-
HOCTb IIPaBa CyIIeCTBYeT TO/IbKO Ha OyMare (IpaBoBble TPeOOBAHIS 00s3aTE/IBHBI /IS
BCEX U He JI/IA KOTO KOHKPETHO); 3TOT KOMIIIEKC IIEPeXOINT B COCTOSTHME PeaTbHOTO
perynAaTopa, 06:13aTeTbHOCTD IpaBa PeaybHO MPOSBIACTCS, €C/IN YeTOBEK KOHKPETH-
3MpyeT B CO3HAHMU U ICUXMKe a6CTPaKTHO-00IIMe HOPMBI, T.e. (PaKTUUeCKN CO3JaeT
MHAMBUYa/IbHO OIIpefie/IeHHbIe HOPMBI B BIfIe CyO'beKTUBHOTO IIpaBa, 00sS3aHHOCTI
U T.JI., C/Ief{OBATeIbHO, TOTOB BBIIIOHUTD M JJefICTBUTEILHO BBIIONHAET CUTYAIMOH-
HO 3Ha4MMble IPaBOBbIe TPeOOBAHNA, B YJACTHOCTH HE OCTAB/IACT B TIOJIbe3ie Mycop,
He TIOPTUT 06lIee MMYIIeCTBO. VIHIUBMAYaNIbHO ONIpeielleHHbIe HOPMbI B aHA/TU3Y-
pyeMoii cuTyauuy He pOpMaan30BaHbl B IOPUANYECKOM JOKYMEHTE, OHU CYIIeCTBY-
I0T B CHCTeMe KOTHUTVMBHOTO ITPaBa B CO3HAHMUM 1 IICUXVKE YeIOBeKa.

OznHAaKo OH MOXKET He 3HaTh CUTYALMIOHHOTO KOMIIIEKCa HOPM 0OBEeKTIBHOTO IIpa-
Ba, He KOHKPETH3MPOBATH €T0 B COOTBETCTBUM C YCTOBUAMMU CUTYAIUMN, MHTEPecaMu,
BO3MOXXHOCTAMH, TTO3TOMY CUTYAI[MOHHBIN KOMIIIEKC MHANBHU/YATbHO OIpefieNeH-
HBIX HOPM He BO3HMKaeT ¥ He QYHKIMOHNPYeT, HOSTOMY ITPaBO He BBIIIONHACT QYHK-
ITMIO TIOJTHOL[EHHOTO PETY/IATOPa, OHO CYLIECTBYET CaMo I10 cebe, OCTAaeTCsA BHEITHUM
II0 OTHOIIEHNIO K YeIOBEKY 1 ITPAKTIKE 9IEMEHTOM, TO/IbKO (POPMabHBIM, a He (op-
MaJIbHO peajIbHbIM PETY/IITOPOM, KaK JO/DKHO OBITh B Mpjease. B atom ciy4ae ¢yHKImIO
PerynAaTopa BHIMOMHAET CTIOKVBIINIICA B IPAKTUKe 00bIUail, @ TP €T0 OTCYTCTBUU —
CUTYAIVIOHHAA I1e71eCO06pasHOCTD; IMEHHO OHU PETyIUpPYIOT ITOBefeHMe CYOBEKTHO-
ro TpaBa (OIYCTUMO JIU B 9TOJ CUTYAIIM PacCMAaTPUBATh €ro B KadecTBe CyOheKTa
HpaBa?) U 3aMemaioT (BBITECHAIOT) IIPaBo M3 MPaKTUKU. [Ipy sToM 06bIUail U Iiene-
€006pasHOCTb MOTYT COOTBETCTBOBATH MMOO IIPOTUBOPEUUTD CUTYALIOHHOMY KOM-
IJIEKCY HOPM CyObeKTa IpaBa.

Takum 06pa3oM, B 0003HAYEHHOI CUTYaLNH IIPABO COCTONUT U3 JBYX 37€MEHTOB:
BO-IIEPBBIX, KOMIIIEKCA CUTYALMIOHHO 3HAYMMBIX HOPM O0OBbEKTMBHOTO IIpaBa (Ipa-
BO — ITOTEHIIMAIBHBII PETYIATOP); BO-BTOPBIX, CUTYallMOHHOTO KOMIITIeKCa MHNBI-
Iya/bHO OIIpefie/leHHbIX HOPM KOTHUTVBHOTO IIpaBa (IIPaBo — peanbHbIil PETY/ATOP).
Bes 11 BHe KOTHUTHBHOTO IIpaBa Ha YpPOBHE IIPABOCO3HAHII Ye/I0OBEKA IIPAaBO He MOXKET
OBITh ITOTTHOLIEHHBIM PETry/IATOPOM, OHO CYIIECTBYeT KaK «Belb B cebe», KaK OTHO-
CUTEIbHO CaMOCTOATE/IbHbII, He IHTETPYPOBAHHBIN B IPAKTHUKY, «He PabOTAIOLINII»
B npaKTyKe heHOMeH. Hao i BK/TI09aTh KOTHUTMBHOE TIPABO ¥ YIUTBIBATD €TI0 B IIPO-
necce onpepenenns npapa? OTBET OUeBNU/IEH J/I MHTETPATHBHOTO IPaBOIIOHNMaHNA:
pas 3TO CyIeCTBYeT B IIPaKTUKe (a TeOpUs OCHOBaHa Ha MPAKTUKe, OHA MOJIe/b MpaK-
TUKM), CJIe{OBATENIbHO, JO/DKHO OBITh B TEOPUIL.
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CTouT OTMETHTB, YTO CYILIECTBYET OOMBIIIOE KOMNIECTBO MHTETPATUBHBIX TUIIOB
[PaBOIOHMMAHML.

Bo-nepBbIX, MOXXHO BBIENNUTD NUOEPMAPHYI0 KOHUENUUIO NPABONOHUMAHUS
(B.C. Hepcecanu, B.A. Yemseprut).

ITo muenuto B.C. Hepcecsania, «ucTopus 1 Teopus IPaBOBOIl MBICTN U IOPUCIIPY-
IEeHIIVY IPOHU3AHBI 60PbOOIT ABYX IIPOTUBOIIONIOKHBIX TUIIOB IIPABOIOHNMAHN. DTI
IBa THUIIA IOHMMAHY IIpaBa U TPAKTOBKY IIOHATYA IIpaBa YCIIOBHO MOXXHO 0003Ha-
YITh KaK I0pUANYecKUil (OT jus — IpaBo) Y JIETUCTCKUI (OT lex — 3aKOH) TUIIBI IIPaBoO-
NOHVMAaHMA Y IIOHATUA IIpaBa»’. B 0CHOBY TaKOIl TUIIONOIMM IIOTIOXKEH «MOMEHT pas-
JIMYEHVISI VY OTOXK/IeCTBIICHIS [IPaBa I 3aKOHa»>2,

L7151 IopUAMYeCcKOro IPaBOMOHMMAaHNUS IPAaBO — 3TO He IPOCTO MIPOU3BOIbHOE
U CyO'beKTUBHOE BJIACTHOE BeJIeHIe, 2 HeYTO 00BEKTUBHOE I CAMOCTOSITENIbHOE, 06/1a-
maroliee CBOelI (He 3aBUCAILEl OT BOMIU 3aKOHOATENSI) COOCTBEHHOI IPUPOJOIL, CBO-
el CYLITHOCTBIO ¥ CBOEY ClelI(pUKOIL, CTIOBOM, CBOVM IIPYHIVIIOM. DTHUM IPYHIUIIOM
IIpaBa SABJIAETCS IPUHLIMI POPMaTbHOTO PaBEHCTBA, BBIPAXKAIOLINII CYILIeCTBO M 0CO-
OEHHOCTH IIpaBa, ero OT/INYNE OT JPYTUX COLVANIbHBIX SB/ICHNIT, HOPM U PETY/IATOPOB.
B pamMkax opuauKo-nubepTapHoOil KOHLIEIIMY IPABOIOHMMAaHNsI BHY TPEHHee eMH-
CTBO IOPU/MIECKOI OHTOTOIMY, aKCHOIOTUN U THOCEOJIOTMU 0OYCTIOBIIEHO TeM, UTO
B VX OCHOBE JIEXKUT OIMH U TOT XKe IPUHINI (POPMaTbHOIO paBEHCTBA.

3aKoH (TO, YTO yCTaHABIMBAETCA KAK IIO3UTUBHOE IIPABO) MOXKET KaK COOTBET-
CTBOBATh, TaK U IIPOTUBOPEYUTH IIPaBY, ObITH (B L[eJIOM MIM YaCTU4YHO) popMmoit
oduIaTbHO-BIACTHOTO IIPU3HAHNS, HOPMATVBHOJ KOHKPETU3AIM U 3aIUTDI KaK
IIpaBa, TaK M HeIPaBOBBIX TPeOOBaHMIL, ZO3BOEHMII I 3aripeToB. ToNbKO Kak popma
BBIp@KEHN IIPaBa 3aKOH (MMOSUTMBHOE IPaBO) IPENCTABIsIET COOO0IT IPaBOBOE sIBTIE-
HIe. brarogaps TakoMy 3aKOHY IPMHIIUI IIPaBOBOIO PaBEeHCTBA (1 BMeCTe C TeM BCe-
06IIHOCTD PaBHOIT MePBI CBOOOJIBI) ITO/Ty4aeT rOCYAAPCTBEHHO-BIACTHOE, 0011[e00s13a-
TeIbHOE IIPY3HAHNE U 3aIUTY, Ip1oOpeTaeT 3aKOHHYI0 cuy. JIub Oyny4n popmoir
BBIp@)KeHMsI 0ObEKTVBHO OOYCIOB/IEHHBIX CBOJICTB IIpaBa, 3aKOH CTAHOBUTCA IIpa-
BOBBIM 3aKOHOM. [IpaBOBOIT 3aKOH — 9TO ¥ €CTb IIPABO, MONy4MBIIee OPUIATBHYIO
¢dbopMy nprsHaHUSA, KOHKPeTU3ALNN 1 3aI[UThI, CIOBOM, 3aKOHHYIO CIIIY, T.€. 031~
TUBHOE IIPaBo, 06Iaaroiiee 06beKTMBHBIMYU CBOICTBAMM IIPABa.

Cregyer Taroke JO6aBUTb U TO, YTO, 10 MHEHVIO aBTOPOB JAHHOI CTAaTbM, IIpa-
BO — 3TO CUCTeMa abCTPAaKTHO-OOLVIX HOPM, afpeCOBAaHHBIX YYaCTHUKAM KOHKpeT-
HOJI COLIMaNbHOI CUTyaluy (IpaBopeann3alyOHHAsA CUTYALVA), M UX KOHKpeTH-
3a1My B BUJe MHAUBIUYATIbHO OIpPeeTeHHbIX HOPM CUTYAL[MOHHOTO mpaBa. Takoil
KOHTEHT-aHa/IN3 [IPaBa I03BOJISIET, BO-IIEPBBIX, IOHATD, KAKUM OHO MOXKET U [JOTIXK-
HO OBITH Ha COBPEMEHHOM 9Talle MOJIePHIU3ALIUI, YTO BAXKHO IIPEXK/ie BCETO /s CYOb-

1 HepcecsHu B.C. ObLuan Teopus npaBa v rocyaapctea. M.: UHdpa-M, 1999. C. 29.
2 HepcecsHu B.C. dunocodpusa npasa. M.: ABaHTa+, 2001. C. 16.
2 HepcesHu B.C. FOpucnpyaeHums. M.: UHdpa-M, 1999. C. 3.
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€KTOB [IPaBOBOTO HOPMOTBOPYECTBA aOCTPAKTHO-0OI[IX HOPM; BO-BTOPBIX, YACHUTD
Cy0beKTy HOPMOTBOPYECTBA MHANBU/YA/TIbHO OIpefe/IeHHBIX HOPM, KaKOBa MCXO-
JHAasA HOPMaTUBHO-IIPaBOBasA OCHOBA TOV VIV MHOM COLMAIbHON CUTYALUM, U CO3-
HaTb 6e3yIpevHoe C TOUKM 3PEHNUs I0PUANIECKOI YUCTOTHI CUTYalMIOHHOE TIPaBo,
aKTyanbHOE /I IpaBOpeann3aTopa, IPUCTa-KOHCY/IbTAHTa U ITPaBOIPYMEHUTENS;
B-TPETBMX, CPOPMMPOBATH BEICOKOPA3BUTOE MPOQECCHOHANBHOE IPABONIOHIMAHNE
IOpCTA, B TOM YHCIIe YYEHOTO-I0PUCTa, MOCKOIbKY TaKoe MpaBOIIOHNMaHMe — He06-
XOZMMOe TeopeTnIecKoe OCHOBaHNe Kak st 3¢ eKTUBHOI IpaBOpeaI3aliOHHON
TeATeNbHOCTY, TaK U JIIA UCC/IefOBAHNA TPaBOPeaTn3aliin.

B xadecTBe crefyromeil KOHIEMIUY MOKHO PACCMOTPETb KOMMYHUKAMUBHYIO KOH-
uenyuro npasononumanus A.B. Tlonakosa*.

B paMKax KOMMYHMKaTHBHONM KOHIENINMN IIPAaBOINOHMMAHNA IPABO pacCMaTpH-
BaeTCsl KaK BK/IIOYalolee B cebsi 1ieaIbHOe I MaTepUajIbHOE, PAllMiOHaIbHOE I Hppa-
IIIOHA/IbHOE, JO/DKHOE I Cylee, 00beKTUBHOE I CyOBEKTUBHOE, «€CTECTBEHHOE»
U «CKOHCTPYMPOBAHHOE», CTATUYHOE U JlesiTeibHOoCcTHO . [Tprposia npaBa He cBoaMMa
HJ K KaKUM MICKYCCTBEHHBIM KOHCTPYKIMAM M COLMOKY/IbTYPHBIM 3aKOHOMEPHOCTSM.
[TpaBo MOXKeT BOSHMKHYTb KaK B TOCYJaPCTBE, TAK U HEIIOCPEACTBEHHO B 00I[eCTBe.
[Tpu sTom ycnoByeM mpaBoreHesa (BOSHUKHOBEHMsA NpaBa) sABJAETCA HE BOSHMK-
HOBEHIe TOCYapCTBa, a GOpMIPOBaHMeE IICUXOCOLMOKYIbTYPHBIX peasnil, MMeo-
X KOMMYHMKATVBHYIO HalIPaBJIeHHOCTb, B KOTOPBIX HaXO[AT CBOI0 OObeKTUBA-
L[MI0 TPaBOBbIE TEKCTHI, IPaBOBbIe HOPMBI ¥ ITPaBOBbIE€ OTHOLIEHM A, IIOPOXKIaeMble
MHTEPCYyOBeKTUBHON (KOMMYHUKATUBHON) JEeATeIbBHOCTDIO WICHOB conuyMa. Ilpa-
BO OJJHOBPEMEHHO IIpefCTaB/IAeT cOOOI UeI0 M TEKCT, HOPMY U IIPaBOOTHOIICHNA,
MMIIEPATVBHO-aTPUOY TUBHbIE [IEPEXXMBAHIS M COLMAIM3MPOBAHHbIE LleHHOCTH. Hit
OJIHO 13 9THX HOJIOXKEHWIT He ICTUHHO (T.€. He MOYKeT ObITh CBE/IEHO K IIPABY B L[€/IOM)
B CBOEI OT/Ie/TbHOCTY M OTB/I€4€HHOCTH, TONIbKO B PaMKaXx I[e/IOCTHOTO BOCIIPUATHA
[IpaBa OHY IIPHOOPETAIOT A TUIECKIUIT CMBICTL. B CBOIO 04Yeperns, aiidoc npasa Bbipa-
YKAeTCs B €T0 CTPYKTYPe, IIPEACTaBIAIoNIel CO60iT KOPPETATUBHYIO CBA3D IIPABOMOYNIL
U IpaBo06sA3aHHOCTENT, KOHCTUTYMPYEMbIX 001Ie3HAYNMOIT 1 00111e006513aTe/TbHON ITpa-
BOBOJI HOPMOJI B IIPOLjecCe MeXKCYOBEKTHOI KOMMYHUKAINNU. DIeTUYeCKUI LIeHTP
IIpaBa 3aK/II0YaeTCA B IPAaBOMOYNMY; UMEHHO ITPAaBOMOYIE ABJIAETCSA TOM TOYKOIA, U3
KOTOPOJT pacXOfATCS y4IU NPaB06020 CMblc/d, 0OPasyIOIIero aidoc npasa.

ITpaBoBbIe LIEHHOCTY MOTYT MMETb KaK 9iifieTHueckmit (0OI1il) CMBICT, TaK M COLM-
OKY/IBTYpHOE (KOHKPeTHOE) 3HaUeHMe; K OCHOBHBIM 91IJe TUYeCKIM LIEHHOCTSIM MOX-
HO OTHECTU HOPAJOK, CBOOOY, OTBETCTBEHHOCTD, PABEHCTBO, CIIPABE/IBOCTb.

Crepyrolieit KOHLEIIIIMEN ABIACTCA OUANI02UHECKAT KOHUENUUS NPABONOHUMAHUS
N.JI. Yecmmosa.

ITo muenmio M.JI. YecTHOBA, B OCHOBY ITPaBOIIOHVMMAaHNA ITOJIOKEHDI TPY KPUTEPUSA
Kmaccnpuxanym: GprumocodCKmii, COLMOTOINIECKIUIT, KY/IbTYPHO-UCTOPUYECKIIL.

1 KOMMyHWKaTHBHas KOHLENUMSA npasa: Bonpockl Teopun. ObcyxaeHne MoHorpaduu A.B. Moasikosa.
CI6.: Mutep, topuanyeckuii dpakyastet CM6TY, 2003. C. 155.
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«JI71s1 afleKBaTHOTO IPABOIIOHMMAHYISI 9TV TPU KPUTEPUS KnacCuuKamm JOmxK-
HBI OBITH IOKa3aHbI KaK B3aMMOJOIIO/IHAIOIINE IPYT APYTa, TaK KaK HU OffVIH U3 HUX
He JIaeT MOTHOV KapTMHBI IpaBonoHUMaHus1. Tak, punocodckuit Kpurepuit cTpaza-
€T YMO3PUTENbHOCTDIO; COLMONIOTMYECKOMY, HAIIPOTUB, HElOCTAeT KOHIIENTyaanu3Ma
B 00bsicHeHNN (aKTUIECKOTO MIOMOXKEHNSI Belllell; KyIbTYPHO-UCTOPUYeCKuit nsbe-
raeT HeJOCTATKOB IIEPBOTO ¥ BTOPOTO, HO OTPAaHMYEH Y3KMMM PaMKaMIU KOHKpeT-
HOII IyBWIM3anuy. V muib Bce OHM BMecTe MOTYT 0ojiee MM MeHee TOYHO OTpas-
UTb TPaBOMIOHUMaHMe»". Penrenne mpo6memsr, monaraet VI.JI. YecTHOB, MOXeT OBITH
TOCTUTHYTO B PaMKaxX JJMa/OTM4eCKOro TUIIa IIPaBONOHMMAaHM A, OCHOBBIBAIOIIEIOCsA
Ha IIPU3HAHNM MHOTOTPAaHHOCTH IIPABOBOI PeaIbHOCTH, KOTOpasi BK/II0YAeT CyObeKTa
IIpaBa, HOPMBI ITpaBa, X OTpa’keHNe B IPAaBOCO3HAHNUY U Peann3alyio B IPaBONIOPL-
ke2. I[Ipy aTOM aKIleHTMPYeTCA BHMMaHMe Ha BOCIIPOM3BOJCTBE, IMTHAMMKE IIPaBOBOI
PeabHOCTI, CKIABIBAIOIIEIICS V3 IMaJIOTa MHAMBUAYAIbHOTO JeiiCTBIA (BK/II0YAI0-
II[ETO [TePCOHA/IbHOE BOCIIPMSTIIE IIPaBa) KOHKPETHOTO CYOBEKTa U ITOPOXKAAEMOIT MM
HOPMBI (CTPYKTYPBI), KOTOpasi IIOHMMAaeTCs He TOJIbKO KaK 0Opasel] Iopuandeck 3Ha-
YJMOTO MOBEeHNs, HO U KaK ee BOCIIPUATIE B 001IeCTBEHHOM ITPABOCO3HAHMN U pea-
NM3aLs B MAaCCOBOM IOPUANIECKN 3HAYMMOM I0BefeHNH (IIPaBOMOpsifiKe).

Cy1HOCTD ITpaBa B paMKax JIaJIOTMYeCKOro ITOJX0/ja ONpeNe/iAeTCs COLMOTIOoTye-
CKI — KaK 00'beKTVBHAsI (pYHKI[MOHA/IbHAS 3HAYMMOCTD HEKOTOPBIX HOPM /IS BBDKIBA-
HIA conuyMa. Takoit moyxon 61m30k ayanekTudeckoit counonoruy npasa E.b. ITamry-
KaHuca, V1.I1. Pasymosckoro, JI.VI. CrimpuioHOBa, TaK KaK IIPeAonaraeT MICTOPUYECKYIO
Y COLMOKY/IBTYPHYIO 00YC/IOBIEHHOCTD CyO'beKTa IIpaBa, OLPefe/soLIyI0 CofepxKa-
HIIe Mepbl CBOOO/bI B JAHHBIX KOHKPETHBIX YC/IOBYSIX. AKIIEHT Ha CyObeKTe IIpaBa JaeT
ocHoBanue VI.JI. YecTHOBY KBamupUIMPOBATb STOT MOXOJ, TAKXKe KaK AHIMPONonozo-
ouanozuueckuii®. He oTpuiias BayKHOCTM 3aKOHOIATEIbCTBA, IIOCTIENHEE TOHNMAETCS
Kak OfiHa 113 (pOpM BHEIIIHEro BbIpaXKeHNsI IIPaBa, KOTOpas /JO/DKHA COOTBETCTBOBATH
«reHepanbHOM» (PyHKIVM ITpaBa — 0bOeclednBaTh BOCIPOU3BOACTBO O0ILeCTBA.

Haxonerr, B kayecTBe 3aK/II0YNTENBHOI KOHLIENLUY OyeT pacCMOTPeHa KOHIeII-
1A peanucmudecko2o nosumususma PA. Pomawiosa®.

KoHuenuusa peanmncTN4eckoro MO3UTUBMU3Ma OCHOBaHA Ha MHTETPaLUM IOPUAL-
YECKOTO IO3UTUBU3MA U COLIMONIOTMYECKOI IOpUCTIPYAeHINN. B paMKax JaHHOI KOH-
LEIUN YTBEPXAAETCS, YTO IIPABOM Pery/IsITUBHO-OXPAHNUTEIbHAS CucTeMa OyzeT
ABATHCA TONBKO B TOM CIy4ae, €C/I HOPMBI, U3 KOTOPBIX JJaHHAsA CUCTeMa COCTOUT,
SABJIAIOTCS 00IIe3HAYVIMBIMY Y1 OKa3bIBAIOT Pe3y/IbTaTMBHOE BO3JEIICTBUE Ha 0b1le-

1 YectHoB U.A. Teopusa rocypapcTea 1 npasa. Yactb 2: Teopus npasa: YuebHoe nocobue. M.: Akape-
mua feHepanbHoM Mpokypatypbl Poccuiickon ®eapepaumm, 2017. C. 76.

2 YecTtHoB M.A. AKTyanbHblE NPOBAEMbI TEOPUM FOCYAAPCTBA M NpaBa: YuebHoe nocobue. CM6.: CMoU-
B3C3AMM, 2004. C. 24.

3 YectHoB M./. MocTknaccuueckas Teopua npasa. MoHorpadusa. CMN6.: Aned-Mpecc, 2012. C. 65.

4 PomatuoB P.A. Teopusi rocyaapcTBa U npaBa. Kpatkuit kypc. 2-e usa. CM6.: Mutep, 2010. C. 30.
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cTBeHHbIe oTHoMeHuA. [Tpu aToM Iopumrdeckas forma (popManbHOe IpaBo) 1 Ipa-
BOBOE IIOHATYE IIPEACTAB/IAIOT OO0 JIOTMYeCKYU B3aMIMOCBA3aHHbIE Y B3aIMOOOYC-
JIOBJIMBAIOLIVIE€ KOHCTPYKIIVIN.

BocnpusATue npaBa B KOHTEKCTe pealquCTUYECKOTO MO3UTHBU3MA IpefIIonaraeT
BBIfIe/IeHIe aOCTPAKTHOTO ¥ PeabHOTO MpaBa. AGCTpaKTHOE MPaBO MPEfCTaBIIAET
€o60If COBOKYIIHOCTb HOPM, B OCHOBY CHCTE€MAaTU3aLNI KOTOPBIX IIOJIOXKEHO [leleHue
IpaBa Ha Iy0/IIIHOe TO3UTUBHOE, TyO/IMYHOE HETaTHBHOE I YacTHOe. PeanbHOE mpa-
BO IIPEACTABJIEHO IIPaBOM B (OPMa/IbHO-IOPUANIECKOM U (PYHKIIMOHA/IBHOM CMBICIIE.
I[TpaBo B popMaIbHO-IOPUANYECKOM CMBIC/IE IPEAICTABIACT COBOKYITHOCTD POpMaib-
HBIX MICTOYHMKOB, BKITIOYAIOIINX B ce0s IepBIYHbIE I OCHOBHbIE (3aKOHOJATeTbHbIE
aKTBI); IPOM3BOJHbIE (HOPMAaTUBHbIE MHTEPIPETAIMIOHHbIE AKTbI); BTOPUYHbIE (MEX-
IyHAapOJHbIE aKTbI, HOPMATUBHBIE [JOTOBOPSL, IopuandecKkye ooprdan). [Ipaso B GpyHK-
L[VIOHA/IbHOM CMBIC/Ie CK/IaZbIBAeTCS 113 IIPABOBBIX HOPM, O0IL[eCTBEHHBIX OTHOILICHMUIL,
Ha ypery/IpoBaHue KOTOPbIX HOPMBI HAaIllpaB/ICHbI, [APAHTUI pealusaly ¥ JOCTHU-
raeMBbIX IOCPEICTBOM IIPAaBOBOTO BO3/IEICTBIUSA Pe3y/IbTaTOB.

JleiicTBue peanbHOTO IpaBa BKIIOYaeT B cebs JeiicTBUe MpaBa B GOpMaTbHOM
CMBICTIE, OTIpefieisIeMOe MOMEHTaM BCTYIICHNS M YTPAThI IOPU/ITIECKOIT CUIbI IIPaBO-
BBIMM aKTaMU, ¥ IeJICTBIE IIpaBa B (YHKI[VIOHATIBHOM CMBICIIE, OIIPefie/isIeMOe Pe3y/ib-
TAaTMBHOCTBIO IIPABOBOTO BO3/EICTBIL. []/1s1 06ecIiedeH st pe3y/IbTaTUBHOTO IIPAaBOBO-
IO BO3JEIICTBISI TOCYAAPCTBOM (/1160 MHBIM «IJEHTPOM ITyOIIMIHOCTI») MCTIO/IB3YIOTCS
CTUMYJIbL, KOTOpbIe B Hanbos1ee 001IeM BUfie MOTYT ObITb CBEJICHBI B JIBe IPYIIIIbL: CTHU-
MYJIbI, B OCHOBE KOTOPBIX JISKUT CTPax Mepef] HapyIleHNeM IpaBa, U CTYUMYIIBL, Ipef-
THOJIaTalollyie BBITOIHbIE /I CYObeKTa MOCIefCTBIA IPABOMEPHOTO ITOBECHMA.

B 3ToM acrekTe MHTETpaTUBHAS TEOPIs MCIIONB3YeT BCE PALIMOHAIBHOE, YTO CTh
B HOPMAMUBHOTL U NCUXO0/I02UHeCcKOT meopuu npasd. MOoXHO H0OaBUTD, YTO ORUH 13
ApYANIINX [IPpefCTaBUTeNell HOPMaTUBUCTCKOroO Hampasienns, P. llltammiiep, roso-
PWI O TOM, YTO «3aKOHOMEPHOCTD COLMAIbHON XXM3HU €CTh 3aKOHOMEPHOCTD ee IIpa-
BOBOIT (POPMBI, ypasyMeHIe I C/iefloBaHle OCHOBHOII 1jlee IIpaBa KaK KOHEYHOIT Iiefn
Je/I0BEYeCKOro 001ecTBax?, CIOBHO MOAYEPKUBAs CBA3b MEXKLY TeOpuUell 1 IPaKTu-
Koll. PanjionaIbHOCTh HOPMATMBHON TeopuM IpaBa xopouo packpsun L.V, Hosro-
POZLIEB: Ha €TO B3IVLAMl, HOPMATUBHO-IIPABOBOE PETYIMPOBAHNE ABJACTCA CPEACTBOM
YHOBJIETBOPEHIIA O0IeCTBEHHBIX TOTPeOHOCTEN! V1 IPOrPeCCUBHBIX COIMA/IbHBIX IIpe-
obpasoBanuir?. Ecim xe 06paTuTbcs K ICUXONTOIMYECKOI TeOpUM IIpaBa, TO ee CYTh
IOBOJIbHO HEIJIOXO IIepefia/l OCHOBOIIONOXHUK JaHHOT KoHIenuumu JLUL. Tlerpaxni-
KU1, COTTTACHO KOTOPOMY TIPaBO «IIPeACTaBIIAeT COO0il MMIIePaTUBHO-aTPUOy TUBHOE
(06s13aTeNPHO-IPUTSI3aTENbHOE) TTepeKUBAHNE TIOTET»?,

1 Wrammnep P. CywHoCTb M 3apaun npasa 1 npasoBeaeHust. CM6.: Tun. T-ea U.A. CbithHa, 1908. C. 59.
2 Cm.: Horopoaues .M. 06 obliectBeHHOM vaeane. CM6., 1911.

3 Cm.: Metpaxuukmii A.W. Teopus npaBa U rocyAapcTBa B CBsi3W € Teopuei HpaBcTBeHHOCTU. T. |-II.
CM6.: Tun. CM6. aku. obul. «Croso», 1907. C. 41.
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2. Curyanus BO3HUKHOBeHNA ¥ QYHKIMOHMPOBAHNA IPOCTOT0 KOHKPETHOTO
NPaBOOTHOWEHNA. B KaXKI0/1 MpaKTHUKe €CTh CUTYal[UH, I7ie B3aMMOJENCTBYIOT [iBa
u 6osnee cyObeKTa, MOTYT UCIIONb30BAThCA MIPOCThIE IPaBOBble GOPMBI (YeK OIlIa-
TBI, TIPOE3/THOI OMIIET, PACIIIICKa, OlleHKa B BE[JOMOCTY U B 3a4eTHOI KHIDKKE U T.IL.)
Y HeT HeOOXOIMMOCTY COCTABIATD CTIOXHBIE I0PUUYECKIe JOKYMEHTBI, PUKCHUPYIO-
mme CyO'beKTUBHBIE ITPaBa, 0053aHHOCTH, CPOKK U T.1. Hampumep, mpoesp B oO1e-
CTBEHHOM TPAHCIOPTE, C/ladya 9K3aMeHa — IIPOCTbIe BU/IbI B3aMMOJIENICTBIA IIPEfICTa-
BUTeJIel OPUAIIECKIIX JIUI] KaK My COOOIT, TaK U C IIPEICTaBUTENMIL TOCYAAPCTBA.
Bo Bcex 9TMX cUTyalMsAX BO3HUKAET CUTYAL[IOHHOE IIPaBo. 37ech ero popmManusanys
MMHUMaJIbHas, HOCKONbKY OHO CYIeCTBYeT ITTaBHBIM 00pa3oM Kak 3/IeMEHT IIpaBo-
CO3HaHMsI KOHKPETHOTO CyO'beKTa — HelOCPeCTBEHHOTO YYaCTHIMKA CUTYALMH, KaK
KOTHUTMBHOE CUTYaLIIOHHOE IIPaBO B BUJE MHTENIEKTYaTbHO-9MOLMOHAIbHO TIPO-
rpaMMMPY€eMOJ ¥ IPUTOJIHO [ BOJIEHN A MOJIENI IIOBEMIEHNA, IPUYEM TONBKO B TOM
CIIyJae, eC/IM IIPABOPEeaI3aTop B IPOLECCE CAMOPErY/IALIN a[JEKBATHO OCO3HAET CBOU
U 4y)Kie CyObeKTUBHBIE IIpaBa U 00A3aHHOCTH, CUTYAL[MOHHbIE 3aIIpeThl I OTPaHU-
YEeHUA, TOIYCTUMbIE JI/IA UCIIONIb30BAHNA B JAHHONM CUTYallUM CPEICTBA, IPaBU/Ib-
HO MHTEpIpeTupyeT TpeboBaHUA 0ObEeKTUBHOTO IIPaBa IIPUMEHUTEIBHO K MPOCTOI!
CUTYallUM ¥ TOTOB MMM PYKOBOJCTBOBAThCA. KOTHUTHBHOE CUTYaI[MOHHOE TIPaBOo,
BHe BCAKOI'O COMHEHN, TOAB/LAeTCA (B Mpeasie JO/DKHO MOABUTDCA) U B CTIOKHOI Kak
ITyO/IMIHO-IPABOBOIL, TAK U YaCTHOIIPABOBOI KM3HEHHOII CUTYAINH, HO TYT OHO 00sI-
3aTe/IbHO 3aKPeIlIsAeTCA B TOV MM MHOM CTPYKTYPUPOBAHHOI JOKYMEHTapHOII (op-
me. IIpndeM ¢ GyHKIMOHATBHO-IICUXOTOTMYECKOI TOUKM 3pEHMsA CO3/IaHMe B TOV VTN
MHOI1 ITPaBOBOIl (hOPMe KOHKPETHOTO CUTYAIIIOHHOTO IIpaBa He IIPOCTO aKT caMope-
Ty/suy cyObekTa, a 6ojiee CI0XKHAsI COBMECTHAs MHTE/UIEKTYa/IbHO-9MOLIMOHATbHO-
BOJIEBas I BMECTE C TeM COLMA/IbHO-[IPABOBAsI AESITE/IbHOCTD CYO'beKTOB-YIaCTHIKOB
VHAMBU/IYaIbHOTO HOPMAaTMBHOTO TPaBOBOTO PEryIMPOBAHMAZ.

B Takoii cuTyanum npaBo Kak 371€eMeHT IPAKTUKI UMeeT CTPYKTYpy U3 Tpex aie-
MEHTOB. Bo-TIepBBIX, CUTYAIVIOHHBIIT KOMIIIEKC a0CTPaKTHO-OOIIVX HOPM OO'bEKTHB-
HOTO IIpaBa JyIs YYaCTHUKOB KOHKPETHOM CUTyalum (L1 ITaccaXkypa U epeBo3umKa,
9K3aMeHATOPa 1 9K3aMEHYeMOTO 11 T.Ji.). B Hero BXOAAT HOPMbI pas/IMIHBIX IPAaBOBBIX
MHCTUTYTOB IPOQIINPYIOLEli OTPACIN 1 HOPMBI [PYTUX OTpACiIelt, HallpuMep yro-
JIOBHOTO ITpaBa. Bo-BTOPBIX, CUTYalIMOHHBIN KOMIIJIEKC MHIMBU/YaIbHO OIIPE/eTIeH-
HBIX HOPM KaK pe3y/IbTaT KOHKpeTH3aluy abCTpaKTHO-O0IIVIX HOPM B JaHHOJ CUTYa-
1N, T.e. CUTYallMOHHOE KOTHUTUBHOE NPaBoO CyObeKTa. B-TpeThbux, HapsAmy ¢ aTuMM
COCTaB/IAIOIMMU HYYKHO BBIJETIUTD U «HUB0E NPABO».

1 [MoroamnH A.B. CuTyaumroHHOE NpaBo W NpaBopeaAnsaums // Uctopus rocyaapctea v npasa. 2014.
Ne 5. C. 16.

2 AHaAM3 MHAWBUAYaALHOO MPABOBOMO PErYAUPOBAHKSA AOCTAaTOYHO NMOAPOOHO UCCAEAOBAH YYEHbIMU-
topuctamu. Cm., Hanpumep: besuHa A.K., bukees A.A., CapuHa A.A. UHAMBUAYAABHO-AOTOBOPHOE
peryaupoBaHue Tpyaa pabounx U cayxalumnx. KasaHb: M3a-Bo KasaH. yH-Ta, 1984; CopokuH B.A. Mpa-
BOBOE peryavpoBaHue: NpeaMeT, MeToa, npouecc. CM6.: KOpuanueckuin ueHTp Mpecc, 2003.
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Konuenuus «KmuBoro mpapa» — 3T0 pa3HOBUJHOCTDb COLMOTOINYECKOTO HAaIPaB-
JIeHVs B IIOHMMAaHMM POJIM U CYLIHOCTU IpaBa. KOHIenmus «KMuBOro nmpasa» Obia
BBIABMHYTA B Havyane XX B. aBCTPO-BeHTrepckuM yueHbiM E. Opnuxom (Eugen Ehrlich;
1862-1922). ITo Spmuxy, >KuBOe IIPaBO HAXOLWUTCS He B CTAThAX 3aKOHA, a B IIPAKTHU-
YeCKMX OTHOIIEHNAX.

AHanm3upys feficTBOBABIINUIL B TO BpeMs Ha TeppuUTOpyu ByKoBUHDI (BXOMBILIE
B cocTtaB ABCTpo-Benrpun) aBctpuitcknmit [paxgaHCKuit KogeKc, Ipiux 06HapysKu,
YTO TOJIBKO IIPUMEPHO TPETh HOPM IIPUMEHAETCA B MpaKTHyecKoi >xusHu. Ha ocHo-
BAaHIY 3TOTO OH fleflaeT BhIBOJ: «LIeHTp TsKecTn B pasBUTUM IIPaBa B HALIM JIHY, KaK
U BO BCe JIPyI/ie BpPEMeHa, HAXOIUTCA He B 3aKOHOJATENIbCTBE, He B IOPUCIPYEHIINI
WLV CY[IOIIPOM3BOJICTBE, @ B CAMOM 0011ieCTBe». DPJIVX IIPUSBIBAJI ICCIER0BATD «KUBOE
npaBo»: «JIMIIb TO, YTO BXOAUT B )KM3Hb, CTAHOBUTCS >KMBOJ HOPMOIL, BCE OCTAsIb-
HO€ — JINIIb TOJI0€ YYEeHNe, HOpMa PEeLeHN, JoTMa VI TEOPU».

VHbIMM cTOBaMMU, TIOf, TPaBOM CTOPOHHMKY T€OPUU «KUBOTO IIPpaBa» IOHMMAIOT
He COBOKYITHOCTb IIPaBOBBIX HOPM, a (PaKTUUeCKue COLMaNbHble OTHOLICHN MeX-
Iy JIFOf{bMU, BKJIIOYAsi HOPMBI MOpau, 06brdau u Ap. COOTBETCTBEHHO «XKMBOE IIpa-
BO» NIPEJICTaB/IEHO He 3aKOHOJATE/TbCTBOM, @ Pa3IMYHBIMI COLMaTbHBIMU HOPMaMIL.
Opnux muet: «[Togo6HO TOMY, KaK B Ja/IeKOM IIPOIIIOM ITPABO HPEACTABIAIO0 cO60i1
HOPSIZIOK, CYIIECTBYIOLWIT B POJIAX, CEMbIX, JOMAIIHNX OOLIHOCTSIX, CETO/HSI €T0 HYX-
HO JICKaTh B HOPMaX, OIIpe/ie/IAI0IIX BHYTPEHHMII CTPOJL COI030B U pa3pabOTaHHbIX
C IOMOMIbIO COITIAIIEHNI] B JOTOBOPAX U yCTaBax».

CBoto Teopuio Ipnux n3moKuI B paore «OCHOBBI conmonornm mpasa» (1913 r.).

A.C. uzonxun 6 ceoem mpyode «O0uias meopust npasa» miLIeT cremyomiee: «Coryo-
jIormYecKoe HampasjeHne B Teopun npasa (E. Opmnx, P. Tlaynp, K. JleBenmu u mp.)
OCHOBBIBAETCsI IJITABHBIM 00PAa30M Ha SMIMPUUECKUX UCCIE[OBAHNIX, KaCAIOLINX-
¢l YHKIMOHMPOBAHMA [IPABOBBIX MHCTUTYTOB, UX AMHAMUKU. CTOPOHHMKM STOTO
HaIpaB/IeHNs 00pAIAIOTCA TIPEXe BCETO K MPOLeCcCy peannsalun Ipasa, BbIBUTA-
IOT JIO3YHT «IIPABO B IeJiCTBUM». [IpaBOBble HOPMBI TOCYIAPCTBA, 10 X MHEHNIO, — 9TO
JIMIIb YacTh IpaBa. HapsAmy ¢ HUMM CyIiecTByeT «KIBOe IIPaB0», KOTOPOE eCThb He YTO
MHOE, KaK CIOKMBIINEC B 001[ecTBe paKTIYeCKle OTHOIICHN:. [JIaBHOe, yTBEP>K/IAl0T
OHI, — U3y4eHNe PeaIbHOrO MOPAAKa, TO eCTh He TeX IpelIMCaHNil, KOTOpbIe 3aVK-
CMpOBaHBI B IIPaBOBOJI HOPMe, & CAMOTO IIpoliecca JIeiiCTBIA IIpaBa B 00IIecTBe, KOH-
KPETHBIX JIe/ICTBIII YIaCTHUKOB IPaBOOTHOIIEHMIL. B cBA3Y ¢ 9TMM 060CHOBbBIBaeTCA
upest «ruOKOCTI IIPaBay, APYTUMU CIOBAMI, BO3MOXXHOCTD 3MEHEHIsI IIPAaBOBOIL HOP-
MBI B ITpoliecce ee mpuMeHeHnA. OTCrofia — 0TKa3 OT HelTpepeKaeMoro aBTOPUTETA 3aK0-
Ha, TpeOoBaHMe CBOOOMBI CYAEIICKOTO YCMOTpeHMs. DTa Teopus BefieT K HaKTUIecKo-
MY PacCIIMPEHNIO «[IPAaBOTBOPUECKIX» (PYHKIIMIT CY/bIL 11 IPUHIDKEHUIO POJIN 3aKOHA,
IIOCKOJIBKY CY/ibs He CBSI3aH I0PUAMYECKMMY HOPMaMMI 1 MOXKET 110 CBOEMY YCMOTpe-
HIIO0, OCHOBBIBAsICH JIMIIb Ha COOCTBEHHOI MHTYULINH, PEIIUTD TO WV MHOE IeTIO»".

1 0O6Las Teopus NpaBa: YUebHWK AAA topranYecKux By3oB / Moa pea. A.C. MuroakvHa. M.: U3a-Bo MITY

M. H.3. bBaymaHa, 1998. C. 38.
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OHo BO3HMKaeT (111 He BO3HUKAET U TOI/a IIPaBOOTHOIIeHNe nedopMupyeTcs —
B HeM (pOpMUPYeTCs [IPaBOHAPYIIIEH E) B IPOLieCce B3AUMOJENCTBIIS CYOBEKTOB, HO 9TO
He CaMo MOBefIeHIe CYOBEKTOB KOHKPETHOTO IPABOOTHOLIIEHIS I He CaMO TIPABOOTHOLIIE-
HJIe B LIeJIOM, @ Mepa ero (IIOBeieHNIs) COOTBETCTBIA a0CTPAKTHO-O0IMM U MHVBUIYa/Ib-
HO OnpefieNieHHbIM HopMaM. TpeTuit 37IeMeHT MOYKHO 0003HAYNUTH C [TOMOIL[BIO TEPMIHO-
JIOTMYeCKOJI KOHCTPYKLII «MPAB06asi Mepa nosedeHUsI» VU «Npaso8as HOPMAmueHoOCHb
nosedeHus». ITa TEPMUHOJIOINA [IOKA3bIBaET PeabHOE IIPOsIBIeHNe IIpaBa B IPaKTHUKe,
OTpaKaeT peajIbHOe JIENICTBYIE VI CWITY TIpaBa KaK Pery/LATopa, €ro CBA3b 11 B3aVIMOJIE/ICTBIE
C perynpyeMoli IpakTHUKoil. B kadecTBe npyumepa NCIonb3oBaHs KOHCTPYKLIMY «IIpa-
BOBasI Mepa MOBeIeHNsI» MOXKHO IIPUBECTY IPAXIAHCKO-IIPaBOBOii forosop. Ilo cioBam
E.A. Ky/mnkoBa, «TaK Wiy Have, HO IOTOBOP — COIIALIIEHIe CTOPOH 00 VX B3aMMHBIX IIpaBax
1 00513aHHOCTSIX, — B COBOKYITHOCTM BBICTYIIA€T KaK CyObeKTUBHAsI [IPABOBas Mepa [I0Be-
JeHIIsT, IOCKO/IBKY COYETaeT B cebe Mepy BO3MOXKHOTO [IOBEIEHISI CTOPOH JOTOBOPA 1 Mepy
VX JJO/DKHOTO [OBeieH isl. B 3TOM OTHOIIEHNY MHTepeCeH TEPMIH «CoralieHye». Paccma-
TpYBas TPAKTOBKY YKa3aHHOro TepMyHa B crioBape C.J1. Oxerosa, MOXKHO YBUJIETb, 4TO OH
BBICTYIIAeT IPOU3BOJHBIM OT JIPYTOr0 TEPMIHA — «COITIACYIe», KOTOPBII 0O3HadaeT: 1) pas-
PpelleHNe, yTBepAUTEIbHBII OTBET Ha IPOChOY; 2) eNVHOMBIC/IIE, OOLHOCTD TOYKY 3PEHVI;
3) Ipy>KecTBEeHHbIE OTHOLIEH, eAMHORYIINE; 4) COPa3MePHOCTb, CTPOTHOCTD, FapMO-
Hys1. [ToMyMo Toro, 4To «cormacye» B CBOeM YeTBEPTOM 3HAYEHUM eCTh «<Mepa», OHO TIpefi-
CTaBIsIeT CO00JT HEKYIO OOIHOCTD, OObEAMHAIOIIYIO 1BE CYObEKTUBHbIE MEPBL, B Pe3y/Ib-
Tare KOTOPOrO eCTb OCHOBAHYVIS TOBOPUTD O BHIPR>KEHUM B JIOTOBOPE COIVIACOBAHNSA BOIN
CTOPOH I O TOSIB/IEHNUM 00111elt CYOBeKTUBHOI Mepbl X oBefeHMs. TakuM 06paso,
B OT/E/IbHBIX K/TI0UeBBIX (PeHOMEHAX IPaXKFAHCKO-IIPABOBOIT Chepbl KaTeropusi Mepbl
MIMEET CBOU IIPOSABJIEHUS» "

BxmioueHne IpaBoBOIT MephI IOBEJeHNA B CTPYKTYPY IIPaBa, KOTOPOE CYIIeCTBYeT
B aHA/IM3VMPYeMOI CUTYyalny, 000CHOBAHO He TOIbKO CTPeM/IeHIEM HCIIONb30BaTh KOH-
LIETITYa/IbHYIO OCHOBY COUUO0I02UHECKOl Meopuu npasa — B JaHHOM CIydae pedb UeT
0 TOM, YTO, OTB/IEKasICh OT GOPMaIbHbBIX IIPU3HAKOB IIPaBa, JaHHAsI TEOPVST HATIOMHSI -
€T ero COLMATbHbIM COfIEP)KAHMEM?, HO MIPeX/ie BCEro 00CTOSATENbCTBOM MPAKTUKIA.
B cnyuae koHQIUKTa MEXAY YIaCTHUKAMM VIN MEXAY HUMU M TPETbUMM JTULAMI,
B TOM 4JIC/Ie IIPEACTaBUTE/IAMY TOCYAAPCTBA M OPTAaHOB MECTHOTO CAMOYIIpaBJIeHN A,
CIlelMaIbHO YIIOTHOMOYEHHBIN CYO'beKT, HallpUMep CYAbs, ONIpefesieT, KaKue CUTY-
aIlJIOHHO 3Ha4YVMMble HOPMbI 0OBEKTUBHOIO IIpaBa 3a/eiiCTBOBAHBI, KaK UX MHTEP-
IPETUPYIOT CTOPOHBI KOH(INMKTA U HACKOIBKO MTOBEfjeHMe COOTBETCTBYET HOPMaM.
ITo cyTu u pakTUUECKM CYAbS BBLB/ISIET BCE TPU 97IEMEHTa, 0COOEHHO IIPAaBOBYIO Mepy
noBeneHyst («KUBOE IIPaBO»), ¥ Ha 9TOI OCHOBE IPMHMMAET pelieHe B popme Ipa-
BOIIPMMEHUTENBHOTO aKTa. [Ipy 3TOM caMo pellleHie Tak)Ke CTaHOBUTCS HEOTbeMJle-
MO 9acTbIo (PpaKy/IbTaTBHBIM 9/IeMEHTOM) IIpaBa B TaHHO CUTYaLlUN.

1 Kyamkos E.A. OTAeAbHbIE NPOSIBAEHUSI KQTEroprMn Mepbl B rpaxaaHckom npase Poccuu // HOpuanye-
cKkue ncenepoBanms. 2015. Ne 7. C.106-119.

2 XponaHtok B.H. Teopus rocyaapcTea U npaBa: YUeOHUK AN BbICLIMX YUebHbIX 3aBeAeHuii / oA pea.
B.T. Ctpekososa. M.: HTepcTuAb; Omera-A\, 2008. C. 174.
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3. Curyanus BO3HMKHOBEHVA M (PYHKIVIOHMPOBAHMA CTO)KHOTO KOHKPETHOTO
npaBoOTHOMIeHNs. [IpaBo Kak 9/IeMEeHT MPAKTUKI 3aBUCUT OT YCIOBUIT KOHKPETHOI!
CUTYAL[UN, MHTEPECOB U BO3MOXKHOCTEN CYO'BeKTOB ITpaBa. ITO OTYETINBO IPOC/IEKUBA-
eTCs1 B CUTYaLMY HeoOXOMMOCTH (GOPMUPOBATh MHANBIU/YAIBHO OIPefie/leHHbIe HOPMBI
KOTHUTUBHOTO IIPaBa I ja)ke C CAHKLMM (pas3peleHyis) FOCyAapCcTBa CO3AaTh JOIOMHN-
Te/IbHbIe MHAVBU/YaJIbHO OIpefie/leHHbIe HOPMBI, He MMeIOIIIye ITPSMOTo aHa/Iora B 00b-
eKTVBHOM IIpaBe (IpaBoBas HeONPe/e/IeHHOCTb 0O'beKTUBHOTO TIPaBa, AUCIIO3UTUBHBIE
U peKOMeH/jaTe/IbHbIe HOPMBI, YaCTUYHBIIT IIPO6e B IIpaBe, AUCKPELMOHHbIe HOPMBI).
OTO CUTYaIVA Ky -TIPOfaXKV HEBVKUMOCTH, aPEH/IbI 3eMeTbHOTO YYacTKa, KOHIeC-
CIY U T.IL 31eCh IIPaBO MPEeACTaB/LAeT COO0I CrieludIdecKyo cucTeMy (MUKPOCUCTEMY),
KaK CUTYaIlMOHHOE TIPaBO Ha MUKPOYpPOBHe. JlefiCTBUTENbHO, CTPYKTYpY ITpaBa obpa-
3yI0T: 1) CHTyaI[MOHHBIIT KOMIUIEKC HOPM OOBEKTUBHOTO IpaBa (U/eanbHO-IO/DKHBII
YPOBeHbD IIpaBa); 2) CUTYaLMOHHBI KOMIUIEKC IHAVMBUAYAIbHO OIpele/IeHHbIX HOPM
KOTHMTVMBHOTO IIpaBa (IICYXO/IOTMYeCKII YPOBEHb IIPaBa); 3) CUTYaIMIOHHDIN KOMIUIEKC
MHAUBNIYaIbHO OIpPefie/IeHHBIX HOPM, 3aKPEIUIEHHBIIT B IIPaBOBOI opMe, HALIPUMEp
IOTOBOP, 3aBeljaHye i T.11. (GOopMaIbHO-IIPaBOBOIT YPOBEHD IpaBa); 4) «KMBOE» IIpa-
BO (TIPaKTUYeCKN IPUKIIATHOI YPOBEHb ITpaBa), 5) GpaKyIbTaTUBHBII 97IEMEHT B CITydae
KOH(Q/IMKTA, HAIIpUMep CYAeOHbIT aKT (KOHQIMKTHBI YPOBEHD IIpaBa).

Crerduka cucTeMbl IpaBa B KOHKPETHOJ CUTYaIlUU 3aK/II0YaeTCs B TOM, YTO
ee 06pas3yIOT Ha IIepBbIN B3ITIAN HEOJHOPOJHbIE SIeMEHThI, KOTOPbIE TeM He MeHee
He MOTYT IOJTHOLIEHHO CYII[eCTBOBATb APYT 0e3 IpyTa, OHNU JOMOMHAIOT PYT APYTa, IPK
VX B3aMIMOJEICTBUY IOSAB/IAIOTCS HOBBIE CUCTeMHBIe CBOVICTBA, BOSHUKAIOIIME HEW3-
6eXXHO ITPOTUBOPEUNA MEXK/Ty HVMM Pa3peIaioTcs 0 M3BECTHBIX MPeeNIoB B paMKax
cucTeMsl, obecriednBasd ee CTabMIbHOE QYHKIMOHMPOBAHIE.

B camoM fiente, cuTyarMoHHble HOPMbI KOTHUTUBHOTO IIPaBa MOTYT OBITb ayTeH-
TUYHBI CUTYALMOHHBIM HOPMaM O0O'beKTHBHOTO IIPaBa WM MeHbIIle, Wy GOJIbIIe 110
06beMy: BK/IIOYATh JOIONHIUTENbHbIE CUTYalMIOHHBIE HOPMBL B cBOIO 04epens, dpop-
MajIM30BaHHbIE CUTYalMOHHbIe HOPMBI HE00513aTe/TbHO TOBTOPSIOT HOPMBI KOTHUTUB-
HOTO TPaBa, a «KMBOE» IIPAaBO MOXKET He COBIIA/IATh B IIOJTHOM 00beMe ¢ popMannso-
BaHHBIMM HOpMamu. Hanpumep, B foroBope apeHIbl MHAVBU/YATbHO OIpefie/IeHHbIe
HOPMBI 3aKPeIUIAIOT 1A CTOPOH CYO'beKTUBHOTO MpaBa 005A3aHHOCTH, IPOLIEAYPY UX
peanusanuy, cpoku 1 T.11. OfHaKO KOTHUTUBHOE IIPaBO apeH/laToOpa U apeHoaTe-
711 (3aKOHHBIX IIPEICTaBIUTeENel CTOPOH) 1 0COOEHHO «KIBOe» IIPaBo He06A3aTeTbHO
TIOJTHOCTBIO COOTBETCTBYIOT TOMY, UTO €CTh B 0OBeKTVBHOM IpaBe (forosope). B gacT-
HOCTH, B CyO'beKTHOM IIpaBe peasn3yeTcs TONbKO IIPaBOMOYMe Ha COOCTBEHHBIE [ieli-
CTBUA, a [pyrye mpaBoMouns (IpaBoModne Tpe6OBaHMA HaIeXallero MoBefeHNA
006:3aHHOTO0, IIPaBOMOYME Ha 3aIINTY, IPABOMOYME He 37I0YIIOTPeOIATh CyObeKTUB-
HBIM IIPaBOM) CYI[ECTBYIOT Ha (JOPMa/IbHO IIPABOBOM YPOBHE KaK JeK/Iaparus, Kak
HeBOCTpPeOOBaHHbIE ITPABOBbIE CPEACTBA.

Takum 06pa3oM, MHOTOYPOBHEBOCTb 11 B LIeJIOM CHCTEMHOCTb TIPOSIB/ICHIS TIpaBa
B aHAJIM3MPYEMOI CUTYALMM IO3BOIAIOT eMY OBITh THOKMM U 9P (HeKTUBHBIM PeryJisi-
TOPOM — 37IEMEHTOM NPAKTUKI. B cBOIO 04epenb, AMHAMMKa PasBUTHUSA PeryIupyeMoii
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IPaKTHUKH, ee MHOrooOpasie U CI0KHOCTb IPefoNpefe/aioT GopMy U cofiepKaHme
CUTYallIOHHOTO IIPaBa.

4. Curyanya npo6ena B 00beKTMBHOM npase. [TIocTosHHOe 0OHOBIIEHNE CUCTEMBI
IPaKTHK COBPEMEHHOTO O0IIeCTBa U TOCYAPCTBA, MOSBJICHNE KaXK/I0il HOBOJI TPaKTH-
KU1, HAIIPYMeP TIPAKTUKM TPAHCIUIAHTAIINY OPraHa, BO MHOTOM O0YC/IOB/IMBAeT Ha/ln4Me
TAaKOIl Pa3HOBUAHOCTY IIPABOBBIX [ie(heKTOB, KaK IIPOOe/ B CUTYaIl[IOHHOM KOMILIEK-
ce HOpM 0O'BEKTHBHOTO ITpaBa (YaCTUYHbLIT IPOOETT) WM OTCYTCTBIE STOTO KOMIIIEKCa
(mombIt Ipo6ert). Kak 13BecTHO, TaryOGHOCTD CYIIieCTBOBAHNS ITPOOETIOB B ITpaBe BefleT
K TOMY, YTO OIIpefiefieHHas chepa OTHOIIEHNTT 6e3 006:3aTeTbHBIX /1A VICTIOTTHEH A I0pH-
IMYECKUX HOPM He MOXXET HOPMa/IbHO QYHKIIMOHMPOBATh!. B IepBOM, HO 0COOEHHO BO
BTOPOM C/Iy4ae Iepef CyobeKTamMu IIpaBa CTOUT JUIeMMa: 1) BCTYINTD B He IIPaBOBOE,
a COLMa/IbHOE OTHOIIIEHNE, C/IE[OBATENIbHO, OABEPIHYTh Cebsl PUCKY HEBO3MOXKHOCTI
IPaBOBBIMI CPECTBAMI 00ECIeYNTD 1 3ALNTUT COOCTBEHHbIE MHTEPECD]; 2) XK/ATh,
I0Ka TOCYAAPCTBO (WM MHOM CIIENMa/IbHO YIIOMTHOMOYEHHBIT CyObeKT) BhIpaboTaeT
I HOBOJI CUTYaLIUJ IIPaBOBYIO OCHOBY B BIJie CUTYaLIMIOHHOTO KOMITTEKCa abCTPaKTHO-
06X HOPM, 60 B COOTBETCTBUM C IIPUHIIVIIAMI «Pa3peleHo BCe, YTO He 3arlpelle-
HO IIPAaBOM ¥ HPABCTBEHHOCTDIO», APYTMMM IIPABOBBIMY NPYHLMAIIAMI OCYLIECTBUTD
MHIVBUJYa/IbHOE HOPMATUBHO IIPABOBOE PETYIMPOBaHIIe U CO3AATh (OpMa/IN30BAHHBII
B JIOTOBOPE CUTYALMOHHBII KOMIUIEKC MHVBIYaIbHO OIIpefieleHHbIX HopM. KoHeuHo,
3TO JOITYCTMMO TOIbKO B YaCTHOIIPABOBOI CUTYALIMI, B KOTOPOIL IEMICTBYIOT, KaK IIPABU-
710, YaCTHBIE CYOBEKTDI V1 3aTParuBaloTCs MPEVMYIeCTBEHHO YaCTHBIE IHTEPEChL.

Ecmu y4acTHUKM 9aCTHONIPABOBOJ CUTYAIMY PENIaT IPeoioNeTh MOHBIN Mpobern
B 0O'bEKTVIBHOM IIpaBe I B IIPOLeCCe MH/VMBIUYaTbHOTO HOPMATUBHO-TIPABOBOTO PeTy-
JMPOBaHMA Ha OCHOBE IIPMHLIMIIOB IIpaBa, C y4eTOM YC/IOBUII CUTYaluM, CBOMX MHTepe-
COB V1 BO3MOYKHOCTEN CO3/IAI0T CUTYAIIOHHBIV KOMIIIEKC MIHAVBU/TYa/IbHO OIIPEe/IEHHbIX
HOPM, TO IIPaBO BKJII0YAET CICAYIOLINe SIEMEHTBL: 1) CUTYal[IOHHbII KOMIUIEKC MH/IVBU-
IyaJIbHO OIIpefie/IeHHBIX HOPM KOTHUTUBHOTO IIPaBa; 2) CUTYALVIOHHBII KOMITIEKC MHIM-
BIJIya/IbHO OIIPeJeTIeHHBIX HOPM B (hOpMe IOTOBOP3; 3) «’KMBOE» IIPaBO; 4) OMOTHNUTENb-
HBbII 97IeMEHT B C/Ty4ae KOH(IMKTA, HAIIPYMep pellleHNe Cy/ia; IIPU STOM CY/ibs B Ka4eCTBe
MCTOYHMKA, OTKY/[a OH OepeT HOpMy IIpaBa, CIOMb3yeT HOTOKEHs JOTOBOPA.

B nmogo6HOro pozia CUTyaIMsAX MCKTIOYNTEIBHO BaXKHA POJIb IPAKTUKYIOLIETO 0P -
cTa. VIMeHHO OH B CBOeM CO3SHAHUU U IICUXUKe POPMUPYET CUTYAILVIOHHO OIpefie-
JIeHHbIe HOPMBI, 3aTeM Pa3bACHAET UX JJOBEPUTENIO U COITTACOBBIBAET C 3aKOHHBIM
HpefICTaBUTENEM WV HETTOCPECTBEHHO C IPYTYMM YYaCTHUKOM (YYaCTHUKAMM) 9aCTHO-
IIPaBOBOI cUTyauuu. VIHTerpatuBHOe IPaBOIOHMMaHIe I0PICTA ABJIAETCSA METONOIO-
TIYECKOI OCHOBOII ero 3¢ppeKTUBHOIL e TETBHOCTI B AHAIM3UPYEMOTT CUTyaIiin2.

1 MuroakuH A.C. Teopua rocypapcTea 1 npasa: YuebHuk. M.: fopoael, 2003. C. 191.

2 Cwm.: MoroanH A.B. MEeTOAONOTUSI UCCAEAOBATEAR-FOPUCTA M NPAKTUKYIOLLEro tpucTa: obLiee u oco-
6eHHoe / A.B. MoroaunH, A.A. CabupoBsa, A.T. BakyanHa, O.B. XycanHoBa // Yu. 3an. KasaH. yH-Ta. Cep.
[ymanut. Hayku. 2015. T. 157. C. 52-58.
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5. Curyanus npaBoHapylIeHN:A B KOHKPETHOM IIPaBOOTHOWeHmn. B curyaun-
OHHOM KOMIIIEKCE HOPM 0OBEKTUBHOTO IIPaBa MOTYT COfIePIKAThCsI HOPMBIL, OIIpefeisi-
IolI[ye, KaKOe MOBefleHNe B KOHKPeTHOI CUTYALUN I KOHKPETHOM IIPaBOOTHOIIEHNN
HepomyctuMo. OHM 06pasyIoT COCTaB, HAITPUMepP, KOHKPeTHOro mpecTymtenns. Ecim
06e CTOPOHDI MM OffHA U3 CTOPOH NPABOOTHOIIEHNU, HAIPUMEp IpOAaBel] HefiBN-
XKVMMOCTH, — MOLICHHVK, JelicTByeT (6e3IeliCTByeT) MPOTUBOIPABHO, TO B KOHKPET-
HOM IPaBOOTHOIIEHNN BO3HMKAeT IIPaBOHApPYIIeHMe, KOTopoe TepopMUpyeT ero, Kak
«paKoBas KJIeTKa», UBHYTPU paspylIaeT IpaBooTHOILIeHNe. UTo mpefcTaBiseT coboit
IpaBo B JaHHOI cuTyanuu? Kak i1 B BbIlIeyKa3aHHBIX CUTYALMAX, 34€Ch €CTh CUTYALV-
OHHBIJT KOMIUIEKC HOpM 00'beKTUBHOTO IIpaBa (KyZja BXOIUT COCTAB IPaBOHAPYILECHNI
Y COOTBETCTBYIOIIVE HAKa3aHNA), @ TAKKe CUTYalMOHHbIV KOMIIIEKC HOPM KOTHUTHB-
HOTO IpaBa. /st CIOXKHOTO KOHKPETHOTO IIPAaBOOTHOLIEHNST MOXKET ObITh CUTYal[OH-
HBIJ1 [TPaBOYCTaHAB/IMBAIOIINIT JOKYMEHT, HallpUMep I0TOBOP KYIUIM-IIPOaK! He[IBI-
XKMMOCTI, ¥ B L[eJIOM IIAKeT JOKYMEHTOB, T.e. (POpMan30BaHHbIE NHAUBUAYATbHO
omnpepeneHHble HOpMbL. OHAKO HET IIPaBOBOIT Mepbl oBefeHus. Ee oTcyTcTBIE pas-
pYyLIaeT CUTYAIMOHHYIO CUCTEeMY IIpaBa, I03TOMY OHO (IIpaBoO) He BBINONHsAET (PyHK-
IIMI0 PeasbHOTO PEryiAaTopa, HOTepIeBlIas CTOPOHA MM VHbIE YIIOTHOMOYEHHbIE
CyOBEKTBI IIPaBa MOTYT 3a/€/ICTBOBATD NIPOLIEAYPY IPMUBIEYEeHsI BUHOBHOTO K IOPY-
IMYEeCKOl OTBETCTBEHHOCT. TOT/Ia MOAB/IACTCSA JOIIOTHUTEIbHBIN 97IeMeHT B hopMax
IIPaBOIIPUMEHNUTE/IBHOTO aKTa, HAIIPYMep CyfeOHbIIT IIPUTOBOP.

6. Curyanus npaBoOHapyLIeHN:A B KOHKPETHOM eCTPYKTUBHOM IIPaBOOTHO-
HIeHNN. B pas/yHbIX IpaKTUKaX COBEPILIAIOTCA IPABOHAPYIICHNA BHE KOHKPETHOIO
IIPAaBOOTHOLIEHMS, T.€. [PABOHAPYILIEHME CYIECTBYeT B «4MCTOM» BUJIE, CTAHOBUTCS
CaMOCTOSTE/IbHBIM TaK Ha3blBaeMbIM HeCTPYKTMBHBIM IIpaBOOTHOLIeHNeM. Paccmo-
TPUM 3TO Ha IIpUMepe IpecTyIUleHNA. KoHKpeTHOe IpecTyIUIeHNe BOSHUKAET Y pa3BH-
BAETCsI He TOJIbKO BHYTPY KOHKPETHOTO IPABOOTHOIIEHNS, HO U CYIIECTBYET CaMO 10
cebe. Kpaxxa, rpabesx U T.I1. He IIPOCTO AEBUAHTHOE COLMAIbHOE OTHOLICHNE, IOCKOIb-
KY 3/leCb IPUCYTCTBYET IIPAaBO B BUIe 3alIpeTa, OTPAaHIYeHNs, HAKa3aHMsI, TOCKO/Ib-
Ky 9TO IpaBOBOE OTHOIIEHIE, 06pasHO rOBOPsI, CO 3HAKOM MUHYC, CIelnduaecKuit
BIJ] IPAaBOOTHOLICHNUIT — A€CTPYKTUBHOE IMpaBooTHoLIeHne. OHO paspylIaeT IpaBo-
BYIO CHCTeMY OOIIleCTBa M TOCYAAPCTBa, ABIACTCA /A Hee GaKTOPOM flecTabuinsa-
. Yo Takoe IpaBo B 3TOI CUTYaLuu?

Bo-1epBbIX, CUTYallMOHHBII KOMIIEKC HOPM OOBEKTUBHOTO IIPaBa, OLpefiesio-
IVIT COCTaB IIPECTYIUICHVS Y HaKa3aHUe 3a ero CoBeplieHue. Bo-BTopbIX, cuTyanmoH-
HBII KOMIUIEKC HOPM, KOTOPBIIT popMupyeTcst (MM OTCYTCTBYeT IO KaKO-1nbo mpu-
4yHe), HaIIpYMep He3HaHUe, COCTOsAHMe addeKTa B COSHAHNY M IICUXIKE IIPeCTyIIHIKA.
B-TpeTbux, CUTYal[MIOHHBI KOMIUIEKC MHAVBIIYa/IbHO OIpele/IleHHbIX HOPM KOTHI-
TMBHOTO IIpaBa Cyfby (cocTaBa Cyfeit). B-ueTBepThIX, €C/i MPECTYIHNK YCTAaHOBIIEH,
IOKasaHa ero BUHA B CyAeOHOM Ipoljecce, TO B (hOpMe IIPUroBOpa CO3HA0TCs popMa-
JIM30BaHHbIE VH/IVIBUJIYaIbHO OIIpefie/IeHHbIE HOPMBI, KOTOPBIE SIBJIAIOTCS CTIeACTBIEM
KOHKPEeTH3allMi HOPM YTOJIOBHOTO IIpaBa C y4eTOM YC/IOBUIT CUTYAIUN, OCOOGHHOCTI
JIMYHOCTY IIPECTYIHMKA 1 IOTEPIIeBIIEro, 0OI[eCTBEHHOI OIACHOCTI IIPeCTyIIIeHA.
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OcHOBHBIE BHIBOJIBI:

1. IIpaBo sAB/IAETCsT HEOTHEM/IEMBIM 9IEMEHTOM-PETY/IITOPOM /TI000IT COLMaTbHO
3HAYMMOIT PaKkTUKL. [IpaBo Kak 9/IeMEHT MPAKTUKM BCEINIa CUTYAI[IOHHO KOHKPET-
HO. BeiiesieTcst psif TUIMYHBIX CUTYALMIL, B KOTOPBIX CUTYAIMIOHHAsI IPUPOJA Ipa-
Ba OTYET/IVBO MPOSIB/ISETCA.

2. B KOHKpeTHOJI CUTYaluy IpaBo IpeAcTaBisieT cOO0Il MHOTOYPOBHEBDII
VI CHICTEMHO OPTaHM30BaHHBII PEry/IATOp. BcecTopoHHee MOHMMaHIe IPaBa, YIUThIBA-
I0lllee BCe aCIIEKTHI €T0 IPOSIBIEHNS B IPAKTIKE, COJIEP>KIUT MHTErPATUBHAS TEOPUSI.

3. VIHTerpaTMBHOE IPaBOIIOHUMAaHIIE, €0 KOHIIEITya/IbHask COCTAB/IAIONIAs, MHTe-
TpUpYIOLIas Bce LIeHHOE U PalIOHATIbHOE, YTO €CTh B HOPMATVBHOI, COLIMO/IOTNYe-
CKOJ1, IICUXO/IOTYeCKOIT TEOPUSIX IIPABA, SBJIAETCS METOLOIOTMIECKOI OCHOBOIA fiest-
TEeNbHOCTY 9(PPeKTUBHOTO I0PUCTA.
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